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WCAB PROCEDURE

• California Dept. of Corrections ADJ10530072;10530086
• Reminder that the WCJ/District office is precluded from acting on a 

pending Petition for Reconsideration under CCR 10966

• Nicole Schilder v. Stander Rubens ADJ15708296
Defendant’s request on Petition for Disqualification to disqualify all 
WCJ’s from the Stockton/Sacramento  District offices



SPERRY V SAN DIEGO UNIFIED POST DIST. 50CWCR78
• An F&A must  address all pretrial conference statement issues raised.
• History- Claim involves a  CT injury that went to trial with F&A. The 

pretrial conference statement included raised LC 4664 apportionment 
which was not addressed by the WCJ.
• Although the case involved an LC 3212.2 (duty belt) presumption of injury 

the Board remanded the matter back for further action 
• LC 5313 requires that the judge must file findings on all facts involved in 

controversy which did not occur. See also  Hamiltonv Lockheed Corp. 
(2001) 66 CCC 472 en banc on requirement of the WCJ to address every 
issue raised and the  evidence relied upon.
• Also  consider LC 5815



INJURY ISSUES

• NEUTRAL RISK DOCTRINE
• KOBAYASHI (Dec’d) v DNI SEAFOOD 50 CWCR 9

Applicant found dead after  September 2019 .driving on business trip in 
New Jersey. Applicant had driven a rented car for business and 
collected two boxes of frozen fish samples that were packaged with dry  
ice. 
The threshold issue involved causation of industrial injury. Medical 
evidence indicated the possibility that the fish product produced 
carbon dioxide by way of the dry ice which could contribute to the 
death.



KOBAYASHI cont.

• The WCJ accepted the evidence that dry ice in boxes over time 
formed a gaseous carbon dioxide which contributed to the cause of 
the applicants injury (citing Maher v WCAB (1983) 48 CCC 325 and 
further citing the “neutral risk” doctrine per Clemmens v WCAB
(1968) 33 CCC 186 holding that when an employee dies under 
unexplained circumstances at the workplace there is a presumption 
that the death is work-related.
• COMMENT- This provides guidance where a “mysterious injury or 

death” occurs during a commercial traveler.



LARSON v COUNTY OF LOS ANGELES  50 CWCR 121

Psychiatric injury award upheld on applicants unrebutted testimony.

Applicant claimed psychiatric cumulative injury as a result of multiple 
mistreatment on the job.
The QME opined that applicant did not sustain psychiatric injury and 
did not  rely on the events claimed by applicant. In contrast the PTP did 
find industrial injury based on acceptance of four specific work events.

The WCJ Rejected the QME report is not being based upon substantial 
evidence and adopted the PTP reporting in support of the finding of 
industrial injury.The WCJ concluded that defendant failed to move the 
claimed causative incidents did not occur or were not good faith 
personnel actions.



LARSON  cont.

• The judge observed that the testimony from applicant was not an 
unsupported subjective belief of mistreatment and was credible as 
well as unrebutted by defendant, thereby, supporting substantial 
evidence  to find industrial injury.
• COMMENT- this case underscores the importance of providing 

rebuttal evidence by defendant to address “actual events” and also to 
provide substantial evidence  to support claims of good-faith personal 
actions. In this case, the judge observed that defendant failed to 
provide substantial rebuttal to the claims asserted by applicant.



INJURY- NEW BODY PART-19 YRS LATER

• DONY v BURBANK HOUSING 50 CWCR 123
• Claim of treatment for new  body part allowed 19 years after initial

injury.
• Applicant sustained injury in November 2002 to her left knee/ankle.
• The claim was accepted and benefits provided with last medical 

treatment being in June 2014. 2021 applicants low back became 
symptomatic and she sought medical treatment..
• The carrier issued a denial rejecting claim of injury to the lower back 

pain associated with the 2002 injury. The denial included Statue of 
Limitations.



DONY cont.

• The matter went  to trial in October 2021 on a statute of limitations 
defense. The WCJ ruled against defendant on the statute issue citing a 
lack of Notice as required under ADR 9812b with further comment 
that applicant had not been mislead  when told she had “lifetime” 
medical.
Thus, applicant could go forward on the issue of whether or not the                

back problems are a compensable consequence of the earlier claim.



INJURY- LATENCY

• VILLAGOMEZ v SSIERRA PAINTING 50 CWCR 93
• Applicant claimed cumulative injuries for leukemia for hazardous 

exposure through June 2017. The QME and treating physician both 
supported injury but could not identify latency within a reasonable 
medical probability. Although the issue of latency is not medically 
ruled out, the physicians could not provide an opinion on this issue 
due to a lack, in part, due to hazardous exposure.
• Accordingly, an award issued with a determination on latency based 

on a failure to medically establish earlier latency based date of injury.



INJURY-CANCER PRESUMPTION
• GREEN v CITY OF LOS ANGELES  ADJ5505680

• Police officer claimed endometrial/GI answer during a cumulative 
period ending August 28, 2019. The arbitrator found that applicant 
did not sustain injury based on defendants in rebuttal of the LC 
3212.1 cancer presumption.
• The Board granted reconsideration and recinded the arbitrators 

finding against industrial injury. 
• The Board pointed out that defendant failed to present substantial 

medical evidence that the claim of hazardous exposure was not 
“reasonably linked” to the cancer condition as required under City of 
Long  Beach v WCAB (Garcia) (2005) 70 CCC 109.



PRESUMPTION- MULTIPLE INJURIES

• LYCETT v COUNTY OF SAN MATEO  50 CWCR 161
• Deputy Sheriff filed CT claims orthopedic and circulatory injuries.The

orthopedic claim involved the LC 3212.2 duty belt presumption and 
the internal claim the injury presumption under LC 3212.5.
• The WCJ found industrial injury supported by the assumptions, and, 

further determined that applicant is entitled to a single award.
• Defendant appealed, in part, on the grounds that the judge failed 

to consider the nature of the different exposures for the injuries, 
as well as on the failure to adequately address the LC 4663/4664 
issues.



LYCETT cont.

• The Board rescinded and “restarted” the WCJ Finding of Facts. The 
WCJ then issued an F&A which adopted the duty belt and cancer 
presumptions based on a single CT injury.
• COMMENT- It has been observed that this case had “a lot of moving 

parts” that included 1)application of the heart and, duty  belt 
presumptions 2) application of the LC 4663 & 4664 apportionment 
statutes 3)whether or not it was a single or multiple CT injury 
situation.



TD 104 WEEK CAP LC 4656(c)

• GLICK v KNIGHT SWIFT TRANSPORTATION ADJ11799924
• Case involves a specific injury event November 26, 2018 to the left 

knee, spine, neurological and eye.
• The WCJ found high velocity impact to the eye entitling applicant to 

up to 240 weeks of TD. The central issue was whether or not the 
injury constituted “high velocity eye injury” allow for the exception of 
104 weeks of TD under LC 4656(c).
• The QME Dr. Henry unified the applicants “number one” followed as 

being vision difficulty. Additional QME reporting from 
ophthalmologist Sami further outline substantial visual problems.



GLICK cont.

• The WCJ found evidence of a high velocity impact eye injury 
warranting award of temporary disability beyond 104 weeks pursuant 
to the TD cap exception set forth by LC 4656 (c)(3)(F). The Board 
pointed out that the express provision of LC 4656 (c)(3)(F) speak in 
terms of  “high velocity eye injury” without mention as to the nature 
of impact. A “common sense” approach therefore warranted the 
finding of injury to the eye which would be an exception to the 104 
week TD provisions set forth by LC 4656 (c)



NEW AND FURTHER DISABILITY

• MARIA RODRIQUEZ v SOUTHLAND CARE CENTER ADJ6692602
• Applicant sustained multiple orthopedic injuries and claim of 

psychiatric injury from the incident on November 13, 2008.
• Dr Craemer was utilized as the AME and and F&A issued in 2012.
• A petition to reopen was filed in June 2013. Applicant continue to 

receive medical treatment including a right knee surgery that was 
done on a nonindustrial basis. 
• Neither the AME nor the PTP noted any significant interval change in 

applicants medical  condition.



RODRIQUEZ cont.

• The WCJ issued and F&O in June 2019 dismissing the petition new 
and further disability. It was specifically noted that applicant’s burden 
of proving new and further disability is required within five years of 
the original date of injury per LC 5410. In this case, the medical 
evidence did not substantiate evidence of new and further disability 
within five years of the date of injury and therefore the petition was 
subject to dismissal.
• COMMENT-This case is  a reminder that it is not enough for the 

applicant to file a Petition to  Reopen. There must be evidence within 
five years of the date of injury supporting the claim.



LIFE PENSION PAYMENTS

• SUH v METROPOLITAN STATE HOSPITAL ADJ9017624
• This case addresses when like pension benefits should begin and the 

effect of a commutation from the far end of an award
• Parties entered into a stipulated award on February 7, 2017 allowing 

for 85% permanent disability commencing on March 14, 2015 
followed by life pension. The stipulations included a requested fee of 
$41,648.15 of which $29,286.37 was taken off of the far end of the 
PD award and the remaining $12,361.78 was allowed from the life 
pension calculation.
• Applicants attorney then requested a commutation which was 

granted in the amount of $34,577.81 from the far end of the award.



SUH cont.
• Then applicant filed a timely Petition to Reopen  and a 2nd bladed 

award was achieved in the amount of 92% PD. Additional attorneys 
fees were awarded with the parties agreeing to commute ALL of the 
regular PD (not life pension) based on the 92% award.
• Thereafter dispute arose as to when the Life Pension should 

commence. Defendant asserted that there was no immediate duty to 
institute the life pension as it had not become payable. Applicant 
asserted that the life pension payments were now currently do in 
spite of the fact that there had been a commutation.
• The Board adopted the plain language of LC4659 and Baker v WCAB

(2011)  76 CCC 701 to effectively require current payment of the life 
pension.



SUH cont.

• This was a split Board decision with Commissioner  Razo dissenting. 
He observed that there was no agreement  by the parties to 
accelerate life pension payments. There  was no evidence early lump-
sum payments in exchange for relinquishing the right to weekly 
payments in the future included any bargain to accelerate the life 
pension payments.
• COMMENT- This position has far-reaching impact where there are 

discussions by the parties to commute benefits will otherwise enter 
into agreements involving life pension PD claims. Expect to see more 
on this issue.



RFA’S

• ZEPEDA v STAR VIEW ADOLESCENT CTR.  2022 Wrk Comp PD Lexis 166
• Applicant demonstrated that an RFA was not subject to UR review when 

the treatment was previously authorized in the medical record failed to 
show the change of circumstances concerning treatment
• Applicant sustained injury in July 2018 to his head and brain. Treatment 

was requested and  approved by UR for a rehabilitation program for a 
limited period between June and August 2020.
• Additional RFA’s issued after February 2021 all of which were denied. 

Treatment for the continued inpatient rehabilitation was therefore denied. 
Applicant requested an Expedited Hearing asserting that absent a 
documented change in medical condition or circumstance, termination of 
treatment was  improper under Patterson v Oaks Farms (2014) 79 CCC 910



ZEPEDA cont.
• Applicants attorney asserted the previously authorized treatment was 

not the subject of the UR  process without medical evidence showing 
a change of medical circumstances. This was based on the earlier 
Patterson decision which held that an employer may not unilaterally 
cease previously authorized treatment without substantial evidence 
as to change in the employees medical circumstances or condition.
• The Board found that the prior RFA’s previously authorizing treatment 

were, in fact not subject to you all review the absence of substantial 
medical evidence showing the change as to applicants medical
condition.
• COMMENT- this decision has far-reaching implication or the handling 

of particularly if there is going to be any formal agreement to provide 
medical care outside of a UR determination



PANEL QME REPLACEMENTS

• GARCIA-CERVANTES v PITTMAN FARMS  50 CWCR 17
• Applicant sustained injury October 18, 2019 to her upper body. QME

examination was scheduled 1/14/21 when applicant was not 
represented but did not occur because applicant and interpreter was 
provided with an incorrect address by the carrier.
• Another examination was reset for March 2021. The applicant 

attended the defendant failed to provide an interpreter, so, the 
examination did not occur.
• Applicant then became represented and scheduled a third 

examination with a QME.



GARCIA-CERVANTES cont.
• Defendant objected to exam with the QME and requested a new QME

panel pursuant to the Romero decision (72CCC 824). Applicant 
contended that examination with the prior QME was still proper since 
it was the action of defendants which prevented the examination 
from being completed.
• In a split decision, the Board allowed defendant to obtain a new QME

panel because no examination had  taken place.
• COMMENT- litigation on QME panel issues continues to be very 

vibrant. Equitable issues would have seemed to favor applicant due to 
the action of defendants in essentially preventing the completion of 
the QME examinations.  We should expect to see further litigation on
this issue.



PQME STRIKE PROCESS

• WHAT HAPPENS WHEN BOTH PARTIES STRIKE THE SAME  DOCTOR 
FROM THE QME LIST?

• UNTO v DROMY INT’L 87 CCC 233
• The Medical Unit issue a panel on 8/14/20. Both parties struck the  

same doctor on 8/28/20.Applicant’s attorney then selected the 
physician from the remaining doctors on the panel schedule and 
evaluation.
• Defendant objected to the examination asserting that if both parties 

strike the same doctor then a replacement panel is warranted.



UNTO cont.

• The matter proceed to Expedited Hearing. The WCJ allowing for 
applicant arrange examination from the remaining positions on the 
existing QME panel. Defendant filed a petition for 
removal/reconsideration.
• The Board upheld the WCJ relying on the provision of LC 4062.2(d)  

and LC 3202.
• COMMENT- The legal support for this  decision is “thin”. The situation 

of the parties strike the same physician actually comes up frequently.



DISCOVERY-EVIDENCE VIDEOS
• JOHNSON v LEXMAR DISTRIBUTION 2021 CAL WRK COMP PD LEXIS

289
• Case involves authentication of a dashcam that allegedly showed applicant 

refusing to cooperate and provoke police officers at the scene of the 
industrial injury. Defendant had raised the affirmative defense of initial 
physical aggressor.
• At trial, defendant offered the dash cam as video evidence which the WCJ

rejected as part of the record because of failure to authenticate. Defendant 
then filed for Removal and disqualification of the judge asserting that  an 
improper legal standard was utilized for authentication (it should be noted 
that defendant did not list a witness as to the validity of the video).
• The Board agreed with  defendant that the WCJ utilized an incorrect legal 

standard for authentication because authentication could be established 
thru the applicant.



JOHNSON cont.

• The Board reminded parties that the WCAB is not bound by the strict 
provisions of the evidence code (LC 5708). Though the requisite 
foundation usually is provided by the photographer it may also be 
established by any witness who perceived the events that are filmed. 
In it’s decision the Board also relied on Milla v United Guard (2020) 86 
CCC 71. Accordingly, defendant should be given the opportunity to 
authenticate the films through applicant and/or the testimony of 
other witnesses.
• COMMENT- Remember to list and be ready to present your witnesses 

for presentation of any video evidence.



KITE-NON BILATERAL DISABILITIES

• BRADLEY v STATE OF CALIFORNIA  50 CWCR 25
• Applicant claimed orthopedic and hearing loss injury on a cumulative basis. 

Applicant claimed 100% disability based on an addition rating method per 
Kite of 72% knees (already added), 15% cervical spine, 20% lumbar spine, 
20 to % for wrists (already added) , 17% for hearing loss and 20-26% for 
skin  cancer.
• The WCJ allowed addition of PD for the wrist and knees but then also 

utilized the CVT’s for the other body  parts, which, resulted in the overall 
disability rating of 90%.
• On appeal the Board  directed that a new case number  be  set up for the 

skin cancer and that prior stipulations as to injury to the body parts and 
period of employment could be  disregarded for “good cause”.



BRADLEY cont.

• The Board  rejected the “adding” of the hearing  and  skin injuries to 
the orthopedic claims of injury. Discussion was made concerning the 
concept of “overlapping” factors of disability with the medical 
evidence not supporting the “addition” of the other body parts 
involved.
• COMMENT- Kite remains a very active part of the applicant’s 

attorney’s efforts to maximize permanent disability. These kind of 
cases require the development of evidence to support overlapping 
factors of disability in order to avoid an application of an additive 
methodology of PD pursuant to Kite.



APPORTIONMENT OF PD
• SYKES v LOS ANGELES METRO. TRANSIT AUTHORITY ADJ8599329

• Applicant sustained multiple orthopedic injuries on July 16, 2012. The 
AME found factors of PD with apportionment of 10% to nonindustrial 
factors, 5% to an earlier stipulated injury in 2007 and the remainder 
to the 2012 claim. The parties entered into a stipulation at 30% based 
upon 26% from lumbar spine and a 5% for the cervical spine.
• A Petition to Reopen was filed in 2017 and the AME now indicated a 

nonindustrial MVA in 2016 which increased the applicant symptoms 
and that six months off work. The AME supported apportionment of 
disability both by way of a “subtraction” method or alternatively by 
percentage allocation. An element of the AME’s apportionment 
opinion was MVA episode. The AME also suggested the need  for 
additional medical records prior to the MVA



SYKES cont.

• The matter went to trial and the WCJ issued an Award of 59% without 
apportionment.
• The Board upheld the trial decision observing that the medical 

opinion of the AME did not support “legally valid apportionment” in 
that the medical examiner did not explain in detail the “how and 
why” apportionment of disability would  be  proper. The Court  
explained that the burden of proof is on defendant to establish 
proper apportionment of disability.
• COMMENT- Legally  valid  apportionment of disability must meet the 

requirements  set  forth by Escobedo and Gatten.



APPORTIONMENT OF PD

• HABIB v LITHIA MOTORS 50 CWCR 47
• Applicant sustained injury on 1/31/19 as result of a heart attack in 

hypertension. The internal medical QME found 30% WPI to the 
cardiac condition and another 30% WPI from hypertension. The QME
60% of the cardiac disability and 45% of the hypertension disability  
to nonindustrial factors.
• The WCJ adopted the apportionment consistent with the QME but 

later urged the WCAB to grant applicants petition for reconsideration 
and resent her findings on apportionment.
• The Board granted reconsideration and issued an Award without 

apportionment of 80% without apportionment.



HABIB  cont.

• The Board indicated that the medical evidence did not sufficiently 
explained how the identified nonindustrial factors contribute to 
overall disability. As such, the medical opinion could not be 
considered substantial on the issue of apportionment and need to be 
disregarded.
• COMMENT- This is yet another illustration that the “magic” words  

from a medical examiner on apportionment can easily run afoul of 
the requirements that apportionment be based upon substantial 
evidence that include the need of the medical examiner to confirm 
that the opinion is based upon “reasonable medical probability” and 
with further detailed reasoning as to why apportionment of disability 
is appropriate.



PD-100% LC 4662B
• OLIVER v TAMPA BAY BUCCANEERS 50 CWCR 190

• Applicant filed claim of cumulative injury multiple body parts 
including his head thing in the NFL between 1975 and 1981. The QME
reporting for a 20% WPI, yet applicant’s attorney asserted that 
applicant should be considered for the disabled/100% because he 
suffered from “permanent mental incapacity” pursuant to LC 4662b.
• Trial judge rejected the claim of permanent mental incapacity and 

awarded 98%. The Board rejected the claim of 100% PD L 4662b, but 
also reserved jurisdiction under General Foundry v WCAB (Jackson) 
(1986) 51 CCC 375 recognizing that CTE is insidious disease process.
• COMMENT- It it is noteworthy that the evidence showed applicant 

worked several years after the NFL as a teacher/high school principal 
without any evidence of TD.



PD-BENSON
• SANCHEZ v CALIFORNIA DEPT. OF CORRECTIONS 50 CWCR 28

• The case involves the rescission of a trial judge’s findings and award 
of 100% disability. Applicant claimed specific and cumulative injuries 
to the brain, psyche and urological system, plus, hypertension and 
coronary artery disease. Applicant also secured a vocational expert 
who concluded that he was permanent and total as result of the June 
2016 specific injury.
• In an unusual move, defendant argued that the body parts and 

injuries were so intertwined that they should result in a single injury 
finding that would result in disability of under 100%.defendant 
contended that the disability from the stroke should be combined 
rather than added and further that the CVT’s should be utilized. An 
issue further came up as to whether or not the “Benson exception” 
needed to be raised at trial.



SANCHEZ cont.
•

The Board granted reconsideration noting that the Awards were is 
using as to the adding versus combining of impairments. Although the 
QME reporting did not necessarily have to utilize the magic words 
“synergistic effect, they didn’t need to explain more adequately why 
the applicants impairments would need to be added rather than 
combined. The matter should therefore returned to the trial level for 
further proceedings.
• COMMENT- This case is an unusual example of where the defendant 

is attempting to disregard Benson in hopes of avoiding a greater 
disability rating. The complexity of the injuries and the failure of the 
judge to separate out in an address the factors of disability created a 
very challenging record.



STATUTE OF LIMITATIONS-DEATH CLAIM

• GONZALES v CITY OF MOTEBELLO 2022 CAL WRK COMP PD LEXIS 38
• The injured worker sustained cumulative injury to 12/19/96. The 

claim was resolved by stipulated award and died in 2015 of a heart 
attack. The surviving spouse filed application within one year from 
date of death.
• Defendant raised the statute of limitations based upon the claim 

being filed more than 240 weeks from the date of injury. The WCJ on 
the claim barred by the Statute of Limitations as was my filed within 
the 240 week time limitation under LC 5406.
• The Board panel This agreement indicating that a death claim is not 

derivative of an underlying claim but rather a “different and distinct” 
cause of action.



GONZALES cont.

• In this case a qualifying condition as to the Statue of Limitations 
centered around the date of injury knowledge on the part of the 
current claimants. Citing Berkebile v WCAB (1983) 48 CCC 438 and 
Arendt v WCAB ( 1976) 41 CCC 151, the matter needed to be 
remanded back to the trial level to address the issue of applicants 
knowledge as to injury.



VOCATIONAL APPORTIONMENT

• GONZALES v NORTHROP GRUMMAN SYSTEMS 50 CWCR 113
• Applicant alleged cumulative injuries to multiple body parts. The 

medical evidence supported nonindustrial apportionment to some of 
the affected body  claims. Applicant obtained vocational evidence 
concluding that applicant was not amenable to vocational 
rehabilitation.
• The WCJ concluded that applicant had successfully rebutted the DEU

rating and found a permanent/100% disability. This was based in part 
on the  opinion of the vocational expert.
• Defendant filed for reconsideration and pending that the vocational 

reporting is not substantial evidence because there was 
companionate evidence supporting medical apportionment.



GONZALES cont.
• The Board Upheld the trial decision noting that there was an absence 

of vocational apportionment and that concepts of medical 
apportionment and different from  professional apportionment. 
Reference to the Dahl case was made as to the need for an  
“individualized assessment” and the effect of the injury on the 
applicants employability. In this case the vocational expert opined 
that but for the injury applicant would not have the impact on his 
earnings and employability.
• COMMENT- The issue of “vocational apportionment” is an evolving 

issue that is  going to be the subject of much more litigation. One 
should question how individualized analysis which essentially 
supports a “but for” evaluation as to causation squares with the  
apportionment standards set forth under LC 4663



VR EVIDENCE & DFEC FOR POST 2013 DOI’S

• WILSON v KOHLS DEPT. STORE 50 CWCR 5
• Applicant sustained an ankle injury in August 2015. Later she 

experienced further ankle pain claiming a compensable consequence 
resulting in permanent total disability. She had surgical intervention 
to the left foot which was unsuccessful in claim of compensable CRPS.
• The QME medical examiners found substantial WPI impairments with 

the orthopedic AME testifying at deposition that he thought the 
applicant could not compete in the open labor market.
• Vocational evidence noted the use of a wheelchair without 

participation in the vocational rehabilitation. The defense vocational 
expert concluded that the applicant was employable.



WILSON cont.

• The WCJ found applicant that sustained PD of 78% based on the PDRS and 
that applicant did not sustain a complete loss of earnings capacity.
• On reconsideration the Board incorporatedand extensively quoted the 

rather lengthy opinion of the WCJ. The Board increased the PD to 87% but 
also adopted the judge’s analysis concerning the elimination of DFEC for 
post 2013 injury claims.
• COMMENT- This  is a major  case and win for defendants. The Judge 

provided a very well reasoned opinion on the effect of the elimination fo
DFEC for post 2013 claims. This  decision should be applied to all post 2013 
claims where rebuttal of the PDRS is asserted and VR experts are utilized.


