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¨ The information contained in this presentation is 
provided by RTGR Law LLP for educational and 
informational purposes only.  It is an abbreviated 
overview and should not be construed as legal 
advice on any subject matter, nor as a substitute 
for legal services.

¨ Copyright © 2022 RTGR Law LLP 
¨ (All Rights Reserved)
¨ Questions? rtgrlaw.com/contact/ 
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LCSWs are now Providers

¨ SB 1002: This new law added the services of a 
licensed clinical social worker (LCSW) to the 
“treatment” that every employer is reasonably 
required to provide under the Labor Code. 
¤ It also added LCSWs as providers to be included in 

every MPN. 

¤ However, it prohibits an LCSW from making disability 
determinations. 

¤ The law requires a physician referral before LCSW’s 
are allowed to treat or evaluate. 
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¨ AB 2148: This law extends the use of pre-paid 
debit cards to pay indemnity benefits for another 
year, until January 1, 2024. 

¨ That law was set to expire on January 1, 2023.
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¨ AB 1751: Extends the life of California’s COVID-
19 workers’ compensation presumption laws for 
one additional year. Those laws (Labor Code 
sections 3212.86, 3212.87, and 3212.88) were 
set to expire at the end of 2022, and this law 
pushes that date back to the end of 2023. 

¨ The law also adds certain safety officers 
employed by various state departments and state 
hospitals to those covered by the 3212.87 safety 
officer/health care worker COVID presumption.



q Labor Code §3212.86:  Any worker diagnosed with COVID-19 
within 14 days of work between 03/19/2020 and 
07/05/2020 (30-day investigation period) 

q Labor Code §3212.87: Peace Officers, Firefighters, and certain 
Healthcare workers diagnosed with COVID-19 within 14 days 
of work on or after 07/06/2020 (30-day investigation period) 

q Labor Code §3212.88: Any other worker diagnosed with 
COVID-19 within 14 days of work on or after 07/06/2020 
during an “outbreak” at their employer’s place of employment 
(45-day investigation period).

q If employee does not fall under any of the above, there is no 
presumption, and the usual 90-day investigation period applies.



q Positive test must be within 14 days of the last date of 
work at the employer’s place of employment at the 
employer’s direction.

q Test must be made by Polymerase Chain Reaction (PCR) 
test (typically nasopharyngeal swab) or other USFDA 
approved test with similar or higher sensitivity. 

q Serologic (blood/antibody) testing is insufficient. 
q Date of injury is the last date worked prior to the 

positive test.
q Presumption extends for up to 14 days following 

termination from the last day worked. 
q Shortened investigation period to investigate: 30-days.



¨ Employer must have 5 or more employees.
¨ Positive test must be within 14 days of the last date of 

work at the employer’s place of employment at the 
employer’s direction AND during an “outbreak.”

¨ Test must be made by PCR test (or similar USFDA 
approved test to detect viral RNA).

¨ Date of injury is the last date worked prior to the positive 
test.

¨ Presumption extends for up to 14 days following 
termination from the last day worked.

¨ Shortened Investigation Period – Denial must issue within 
45 days from the date a claim form is filed, or injury else 
is presumed compensable 



¨ A legal presumption shifts the burden of 
proof to the employer, to show that the 
disease was more likely not transmitted to 
the employee while working, and was 
instead more likely contracted in a social or 
off-work setting. 

¨ In short, if a presumption does apply, the 
claim probably should be accepted if the 
employer does nothing to rebut the 
presumption.



¨ “Outbreak” Presumption: Sec. 
3212.88(e)(2) specifically identifies 
relevant evidence to rebut the 
presumption. 

¨ “Healthcare/Public Safety” Presumption: 
Sec. 3212.87(e) also says the 
presumption is rebuttable, though it does 
not specify the relevant rebuttal 
evidence. 



¨ 3212.88 says, “(e)(2) Evidence relevant 
to controverting the presumption may 
include, but is not limited to, evidence of 
measures in place to reduce potential 
transmission of COVID-19 in the 
employee’s place of employment and 
evidence of an employee’s 
nonoccupational risks of COVID-19 
infection.”
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¨ If a presumption does apply, the presumption 
can still be rebutted and the claim can still be 
denied if the employer had good remedial 
measures in place at the time of the alleged 
exposure, and:
¤ There was insufficient “exposure” at work to a 

COVID case, or
¤ There are known contemporaneous non-work 

“risks.”
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¨ SB1127 has been signed into law by 
California’s Governor, after many 
amendments.

¨ The law raises the TD cap for certain cancer 
injuries and shortens claims investigation time 
limits.

¨ Originally, it applied to all claims but was 
narrowed in the legislature after significant 
opposition before it passed.
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¨ SB1127 changes the 4850/TD benefits cap 
for police and firefighter cancer injuries 
under Labor Code section 3212.1, starting 
01/01/2023. 

¨ Those are extended from 104 weeks (2 
years) to 240 weeks (over 4 years).
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¨ 4850 pay would still be capped at 52 
weeks, so the additional weeks payable 
under this law are all TD benefits. 

¨ This means that each safety officer cancer 
claim that falls under Labor Code section 
3212.1 is entitled to up to 52 weeks of 
4850 pay followed by up to 188 weeks of 
TD (rather than only 52 weeks of TD as 
usually allowed).
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¨ SB1127 does not shorten the deadline to 
deny or accept ANYWorkers’ Comp claim 
from 90 days to 60 days, as originally 
proposed. 

¨ Instead, the claim denial investigation period 
for most claims remains unchanged at 90 
days. 

¨ However, for safety officers' presumptive 
injury claims, the time limit is reduced from 90 
to 75 days.
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¨ Covered presumptive injuries subject to the 
new 75-day investigation limit include:

n Hernia
n Heart trouble
n Pneumonia
n Cancer
n PTSD
n Tuberculosis
n MRSA
n Meningitis, and 

n low back injuries for some police officers. 
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¨ The 75-day time limit may be unworkable 
under the current Workers’ Compensation 
scheme, especially for those claims that need 
medical-legal input as part of any sound 
investigation.
¤ It can frequently take 90 days or more just to get a 

QME exam report determining whether a claimed 
injury or illness is work-related.

¤ Under this law, provisional denials of claims despite 
due diligence, for lack of a QME exam or other 
investigatory reasons, may increase.
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¨ COVID-19 presumptive claims, however, are 
excluded from the 75-day limit. Those are 
covered by separate time limits.
q Labor Code §3212.86:  30-day investigation period.

q Labor Code §3212.87: Peace Officers, Firefighters, and 
certain Healthcare workers diagnosed with COVID-19: 30-
day investigation period.

q Labor Code §3212.88: Any other worker diagnosed with 
COVID-19 within 14 days of work on or after 07/06/2020 
during an “outbreak” 45-day investigation period.

q If employee does not fall under any of the above, there is no 
presumption, and the usual 90-day investigation period 
applies.
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¨ The penalty cap for “unreasonable” denial of any 
of these presumptive injury claims is increased to 
five times the amount of benefits unreasonably 
delayed due to rejection of liability, not to exceed 
fifty thousand dollars ($50,000.00), down from 
the original $100,000 penalty proposed in the 
bill.

¨ This new penalty provision for police and fire 
presumptive claim denials applies to all dates of 
injury – regardless of whether the injury occurred 
before the enactment of LC 5414.3



Presumptions Of Work Injury



Effect of a Presumptive Work Injury

¨ Many presumption statutes have anti-attribution 
clauses regarding AOE/COE: they cannot be 
attributed to pre-existing, non-industrial causes.

¨ Apportionment to causation of permanent 
disability under Labor Code § 4663 is also 
prohibited in most presumptive injury cases by 
§ 4663(e).



Cancer Presumption Overview

¨ § 3212.1 cancer presumption will apply if worker 
establishes exposure to any known carcinogen, as 
defined by the IARC, and manifestation or 
development of the cancer within the statutory 
timeframe.



Rebuttal of Cancer Presumption

¨ Cancer presumption is rebuttable if defendant 
can: (1) establish the primary site of the cancer, 
and (2) affirmatively establish there is no 
reasonable link between the carcinogen and the 
cancer.

¨ Often, defendant must produce a specific study 
that states a specific carcinogen is not 
reasonably linked to a specific cancer.



Rebuttal of Cancer Presumption

¨ The fact that no existing medical studies show a 
positive link between the cancer and the 
exposure does not rebut the presumption 
(Garcia).

¨ An employee's genetic predisposition to cancer is 
not sufficient to rebut the presumption (Castro).



Latency Defense

¨ Defendants can rebut the cancer presumption 
by establishing that the latency period 
excludes the subject employment.

¨ For example, medical studies suggest many 
solid tumors have a 10-year latency period 
between exposure to the carcinogen and 
manifestation of cancer.



Latency Period

¨ AMEs and Panel QMEs will offer a wide range of 
latency periods or opine they are unable to 
accurately address the latency period, which can 
make rebuttal of the presumption far more 
difficult.

¨ The WCAB has suggested defendants need to 
establish a specific latency period for the specific 
cancer through medical studies (Bigelow).



Heart Trouble Presumption

¨ § 3212 extends a heart trouble presumption 
to members of a fire department, sheriff’s 
office, CHP and district attorney investigators, 
among others.

¨ § 3212.5 extends the heart trouble 
presumption to members of a police 
department of a city or municipality or State 
Highway Patrol.



Heart Trouble Presumption

¨ § 3212.5 only applies to members who have 
served five years or more in capacity as a 
police officer, sheriff’s deputy, etc.  

¨ Heart trouble is considered to have 
manifested when discovered simply by 
diagnostics, without symptoms or restrictions.



What is “Heart Trouble”?

¨ No strict legislative or judicial definition of “heart 
trouble.”

¨ A heart tumor falls within the presumption 
(Herfurth).

¨ Aortic valve disease constitutes heart trouble 
(Miller).

¨ Left ventricular hypertrophy (LVH) is heart trouble 
(Richardson).



What is “Heart Trouble”?

¨ Hypertension alone is not heart trouble for 
purposes of the presumption (Hamilton).

¨ A cerebral stroke has been held to not be 
heart trouble (Coyne).

¨ Arteriosclerosis is not heart trouble, absent a 
connection to a cardiovascular problem 
(Bennett).



What is “Heart Trouble”?

¨ No heart trouble with two isolated incidents of 
tachycardia where there was no recurrence and 
the worker’s chest pain was non-cardiac 
(Andrews).

¨ Atrial fibrillation has been considered heart 
trouble (Surrena).



Rebutting Heart Trouble Presumption

¨ The courts have held injury AOE/COE for heart 
trouble can be rebutted by establishing some 
contemporaneous, non-work-related event - such as 
strenuous recreational exercise like deep-sea diving-
was the sole cause of the heart trouble.

¨ Medical evidence that alcohol consumption 
contributed to heart trouble was insufficient to rebut 
the presumption where a doctor indicated alcoholism 
was not the sole cause of the heart trouble (Estrada).



Rebutting Heart Trouble Presumption

¨ The courts have found the following conditions 
to properly rebut the heart trouble 
presumption:
¤ Post-partum cardiomyopathy (Palmer);
¤ Non-industrial pancreatic cancer which caused 

blood clots leading to a stroke and heart attack 
(Hootman);

¤ Strenuous jogging off-work leading directly to a 
heart attack (Robinson).



Bills that did NOT become Law in 2022

¨ AB 399: Existing law permits a medical provider to request an 
independent bill review (IBR) for disputes relating to the amount 
of payment and authorizes the imposition of fees for this purpose. 

¨ This bill would have limited the IBR fee to determine the eligibility 
of a request to $50. If IBR finds that an employer owes the 
medical provider, the bill would have required the independent 
bill review organization to bill the employer for the additional 
review fees. 

¨ If the employer is found to not owe the medical provider, the bill 
would require the independent bill review organization to bill the 
provider for the additional review fees. 

¨ The bill would have required employers to pay any additional 
amounts found owed within 30 days of the final determination.

¨ The bill did not pass in the Legislature this year.



Bills that did NOT become Law in 2022

¨ AB 2614: This bill would have required the study of 
alleged widespread Workers’ Compensation 
premium-shifting tactics used by staffing agencies or 
labor contractors to shift responsibility away from 
those employers who control job-sites, among other 
things. 

¨ The bill did not pass in the Legislature this year.
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RTGR Law tackles your most challenging claims and 
controversies. 

We resolve these matters quickly and cost-effectively.

¨ Workers’ Compensation

¨ Civil Subrogation

¨ Employer Damages Defenses

~~~

By winning for our clients, we help them achieve their core 
missions: teaching, serving and caring for people, creating jobs, 

building communities and moving California forward.



www.RTGRLAW.com

THANK YOU.


