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THE SEE’S CANDIES CASE &
“TAKE-HOME” COVID LAWSUITS

Does the Exclusive Remedy Rule 
Shield Employers? 



Questions? Would you like a PDF copy of the program? 
E-mail your nearest RTGR Law office:

¨ Oakland oak@rtgrlaw.com
¨ Los Angeles la@rtgrlaw.com
¨ Sacramento sac@rtgrlaw.com
¨ San Jose sj@rtgrlaw.com
¨ Orange County oc@rtgrlaw.com
¨ Van Nuys van@rtgrlaw.com
¨ San Diego sd@rtgrlaw.com

¨ News & Updates: website or follow us on LinkedIn.
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¨ The information contained in this presentation is 
provided by RTGR Law LLP for educational and 
informational purposes only.  It is an abbreviated 
overview and should not be construed as legal 
advice on any subject matter, nor as a substitute 
for legal services.

¨ Copyright © 2022 RTGR Law LLP 
¨ (All Rights Reserved)

3



¨ Matilde Ek worked at a See’s Candies 
assembly and packing plant.

¨ She contracted COVID-19 and convalesced at 
home.  A few days later, her husband and 
daughter became got ill.

¨ The husband, Mr. Ek, passed away from the 
illness, it is claimed.  He was not an employee 
of See’s.

¨ The family and Estate of Mr. Ek filed a civil 
wrongful death lawsuit against See’s Candies.
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¨ The Plaintiffs alleged that:
¤ the assembly environment required workers to 

be in proximity with one another, 
¤ coronavirus safety mitigation efforts were lax, 

and 
¤ together, this increased the known and 

foreseeable risk that workers would become 
infected with COVID-19, and then take the 
illness home, thereby transmitting the disease to 
others, like Mr. Ek.

5



6

¨ Defendant See’s filed a motion to dismiss 
the lawsuit contending that the plaintiffs’ 
claims were preempted by the Workers’ 
Compensation Act (WCA) under the 
“derivative injury doctrine,” arguing that 
Workers’ Compensation was the exclusive 
remedy available to the plaintiffs.

¨ Plaintiffs filed an opposition to the motion.



¨ This doctrine establishes Workers’ Compensation 
as the exclusive remedy for all claims that are 
derivative of an employee’s workplace injury, 
including certain third-party claims deemed 
collateral to the employee’s injury.

¨ If See’s were to prevail on the motion, the 
plaintiffs would not be allowed to proceed with 
the wrongful death suit. Instead, their remedy 
would be limited to any benefits awarded to Mrs. 
Ek in the Workers’ Comp system.
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¨ Following a hearing, the trial court denied 
See’s motion to dismiss the case.

¨ The trial court rejected our common 
understanding of what qualifies as a 
“derivative injury.”

¨ The court found that any injury to Mrs. Ek was 
“irrelevant” to the late Mr. Ek’s claims because 
“that injury is not the injury upon which 
Plaintiffs sue.”
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¨ If Plaintiffs had claimed remedies from Mrs. 
Ek’s illness, because they lost income or 
missed out on her companionship while she 
was sick, for example, a different outcome 
would result, the court said.

¨ The trial court explained that Mrs. Ek did 
not have to become ill herself for Plaintiff’s 
injury to occur.
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¨ The court assumed we can carry and/or 
transmit COVID-19 without becoming ill 
ourselves.

¨ The court reasoned that Plaintiffs’ injuries 
are not collateral, nor derivative of Mrs. 
Ek’s becoming ill with COVID-19 at work.
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¨ The trial court relied in part on the Snyder 
case, where the derivative injury doctrine 
did not apply to fetal injuries stemming 
from a mother’s exposure to carbon 
monoxide in the workplace.

¨ The court in Snyder went into considerable 
scientific detail to make clear that the 
fetus/child’s injury did not depend upon the 
existence of any antecedent injury to her 
mother.



12

¨ The trial court also relied on the Kesner case.
¨ In Kesner, the court held that an employer 

could be liable for injuries to an employee’s 
family members caused by asbestos fibers 
brought home from work on the employee’s 
clothing.

¨ The trial court characterized both Kesner and 
Snyder as cases in which the plaintiffs 
“sustained their own independent injuries as a 
result of their being exposed to a toxin in a 
related employee’s workspace.”



¨ After the trial court rejected the demurrer, 
See’s petitioned for a writ of mandate 
asking the California Court of Appeal to 
overrule and grant the motion to dismiss.

¨ However, the Court of Appeal agreed with 
the trial court and found that the derivative 
injury doctrine does not apply.

¨ The Court of Appeal relied heavily on 
Snyder as well.
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¨ Comparing the facts in this case to those in 
Snyder, the Court of Appeal held that 
“there is little difference conceptually 
between a mother breathing in a poisonous 
gas and conveying it to her unborn child, 
and a wife breathing in viral particles that 
she then conveys to family members.”
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¨ In both this case and Snyder, the Court 
reasoned, the employee is merely the 
conduit of a toxin or pathogen.

¨ According to the court, whether the 
employee was harmed by the 
exposure or not, is irrelevant to the 
claims of the injured family members.
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“Causation is Not the Sole Requirement”

¨ The court emphasized the Snyder holding 
that “causation is not the sole requirement” 
for application of the derivative injury 
doctrine, finding that derivative injuries refer 
to something much more specific and limiting 
than what See’s argued.

¨ The Court noted: “Derivative injuries are the 
‘economic’ and ‘intangible’ losses suffered by 
an employee’s loved ones as a result of the 
employee’s disability or death.”
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Separate Physical Injuries Excluded

¨ Derivative injuries are “based on losses 
arising simultaneously from the employee’s 
work injury—the directly injured party is 
disabled or killed, which in turn deprives 
close relatives of the injured party’s support 
and companionship.”

¨ This limiting derivative injury definition does 
not cover separate physical injuries sustained 
by non-employees, even when an employee’s 
injury was part of the causal chain leading 
to those injuries.
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¨ “Take Home” COVID contraction by non-
employee third parties as a result of 
contact with employees who got COVID at 
work is a “separate physical injury” and 
therefore, the “derivative injury doctrine” 
does not apply, Worker’s Comp is not the 
exclusive remedy, and injured family 
members and roommates can sue the 
employer.
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¨ The Court of Appeal did not address 
whether See’s Candies owed Mr. Ek or the 
rest of the Ek family a “duty of care” or 
whether plaintiffs can demonstrate that 
anyone contracted COVID-19 because of 
any negligence in defendant’s workplace, 
as opposed to another source during the 
COVID-19 pandemic.

¨ How far does the duty of care extend 
beyond an employer’s place of business?
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¨ This decision exposes California employers 
to an untold number of lawsuits from 
individuals and estates.

¨ Anyone who can claim to trace their 
COVID-19 illness back to a family member, 
friend, neighbor, or stranger they meet on 
the street.

¨ Almost anyone may be able to sue 
employers they don’t work for, claiming 
damages when they get sick with COVID.
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¨ In response to these public policy 
concerns and the risk of runaway 
liability for California employers, the 
court commented that the concern was 
“more properly addressed to the 
Legislature than to this court.”
¨ Good luck with that.
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¨ In Kuciemba v. Victory Woodworks, Robert 
Kuciemba worked for Victory Woodworks Inc. 
in San Francisco. He alleges that the company 
knowingly transferred infected workers from a 
construction site with an outbreak to the 
location where Robert was working. He soon 
contracted COVID-19 that he brought home.

¨ His wife tested positive for COVID-19 and 
was hospitalized for more than a month and 
kept alive on a respirator.
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¨ The Kuciembas sued Victory, alleging that 
the company violated a local health order. 

¨ The federal District Court for Northern 
California granted a motion to dismiss, 
holding the derivative injury doctrine 
barred the wife’s claims and that 
alternatively, Victory didn’t owe her any 
duty of care. 



24

¨ The Kuciembas’ appealed to the US 9th

Circuit Court of Appeal. 
¨ On April 21, 2022, the US Appeals Court 

noted the conflict between the Kuciemda
and See’s Candies cases.

¨ Court says if either the derivative injury 
rule applies or if there is no duty of care, 
the complaint must be dismissed. 
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¨ 9th Circuit notes that by statute, everyone in 
California “is responsible, not only for the result 
of his or her willful acts, but also for an injury 
occasioned to another by his or her want of 
ordinary care or skill.” Cal. Civ. Code § 1714(a).

¨ For reasons of public policy, however, California’s 
courts have occasionally read exceptions into this 
general duty of care to limit “the otherwise 
potentially infinite liability which would follow 
from every negligent act.” Bily v. Arthur Young & 
Co., 834 P.2d 745, 761 (Cal. 1992). 
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¨ 1. If an employee contracts COVID-19 at 
his workplace and brings the virus home to 
his spouse, does California’s derivative 
injury doctrine bar the spouse’s claim 
against the employer? 

¨ 2. Under California law, does an employee 
owe a duty to the households of its 
employees to exercise ordinary care to 
prevent the spread of COVID-19? 



27

¨ Watch what the CA Supreme Court 
does next.
¤On 6/22/2022, the Court granted 

review and will hear the case (after 
originally turning down See’s appeal 
from the state Court of Appeal)

¤As of 8/22/2022, the opening brief and 
answer were filed.

¨ KUCIEMBA v. VICTORY WOODWORKS 
Case Number S274191

https://appellatecases.courtinfo.ca.gov/search/case/mainCaseScreen.cfm?dist=0&doc_id=2381228&doc_no=S274191&request_token=OCIwLSEmPkw4W1BFSCNdSENIUFA0UDxTJCNeQzNTLDtNCg%3D%3D
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¨ AB 1751: The bill was sent to the Governor’s desk 
and if signed into law, would extend the life of 
California’s COVID-19 presumption laws for an 
additional year.
¤ Those laws (Labor Code sections 3212.86, 3212.87, 

and 3212.88) are set to expire at the end of 2022, 
and this bill would push that date back to January 1, 
2024. 

¨ More presumed-compensable injuries means more 
potential “take home” COVID lawsuits.
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¨ Watch what the CA Supreme Court and 
Legislature does next.

¨ Meanwhile, employers may want to 
review their Workers’ Comp insurance 
policies for coverage of “take-home” 
COVID.
¤ Workers’ Comp “Coverage B” 
¤ Business liability insurance policies

¨ And do all you can to prevent 
compensable COVID injuries in the first 
place.
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¨ How do you prevent compensable 
COVID injuries in the first place?

¨ Visit https://rtgrlaw.com/webinars/ to 
learn about the COVID presumption 
laws, how to rebut & deny COVID 
claims, and strategies to mitigate long-
terms COVID risks.

https://rtgrlaw.com/webinars/
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THANK YOU.
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We resolve these matters quickly and cost-effectively.
¨ Workers’ Compensation
¨ 132a and S&W Defense

¨ Disability and Employment Law
~~~

By winning for our clients, we help them achieve their 
core missions: teaching, serving and caring for people, 

creating jobs, building communities and moving 
California forward.
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