
Ethics Agenda for Approval by State Bar of California [1 Hour] 
 
Ethics, Rule Changes on November 1, 2018, Online Forums & Confidentiality  
Handouts:  California Rules of Professional Conduct (Effective November 1, 2018, The 
State Bar of California Office of Professional Competence, Copyright © 2018 State Bar 
of California. (60 Pages)  
 
Time: 0:00 – 0:10 – (10 Mintues) 
 
Discussion regarding compliance with the rules and effect of failure to comply.   
 
Read the Rule: 
 

Rule 8.5 Disciplinary Authority; Choice of Law 
 
(a) Disciplinary Authority. 
 
A lawyer admitted to practice in California is subject to the disciplinary authority of California, regardless 
of where the lawyer’s conduct occurs. A lawyer not admitted in California is also subject to the disciplinary 
authority of California if the lawyer provides or offers to provide any legal services in California. A lawyer 
may be subject to the disciplinary authority of both California and another jurisdiction for the same 
conduct. 

 
Discussion – break down the rule, discuss double jeopardy and why it doesn’t apply, discuss worldwide application.   
Question and Answer Session  
 
 
Time:  0:10 – 0:30  (20 minutes) 
 
 
New Rule 1.4 as compared to Rule 3-500, additional clarifying language from the Model Rule adopted by other 
states.   
 
 
Rule 1.4 Communication with Clients 
 

(a) A lawyer shall: 
 
(1) promptly inform the client of any decision or circumstance with respect to which disclosure or the 
client’s informed consent* is required by these rules or the State Bar Act; 
(2) reasonably* consult with the client about the means by which to accomplish the client’s objectives in 
the representation; 
(3) keep the client reasonably* informed about significant developments relating to the representation, 
including promptly complying with reasonable* requests for information and copies of significant 
documents when necessary to keep the client so informed; and 
(4) advise the client about any relevant limitation on the lawyer’s conduct when the lawyer knows* that the 
client expects assistance not permitted by the Rules of Professional Conduct or other law. 
(b) A lawyer shall explain a matter to the extent reasonably* necessary to permit the client to make 
informed decisions regarding the representation. 
(c) A lawyer may delay transmission of information to a client if the lawyer reasonably believes* that the 
client would be likely to react in a way that may cause imminent harm to the client or others. 



(d) A lawyer’s obligation under this rule to provide information and documents is subject to any applicable 
protective order, non-disclosure agreement, or limitation under statutory or decisional law. 
 
Comment 
[1] A lawyer will not be subject to discipline under paragraph (a)(3) of this rule for failing to communicate 
insignificant or irrelevant information. (See Bus. & Prof. Code, § 6068, subd. (m).) Whether a particular 
development is significant will generally depend on the surrounding facts and circumstances. 
[2] A lawyer may comply with paragraph (a)(3) by providing to the client copies of significant documents 
by electronic or other means. This rule does not prohibit a lawyer from seeking recovery of the lawyer’s 
expense in any subsequent legal proceeding. 
[3] Paragraph (c) applies during a representation and does not alter the obligations applicable at termination 
of a representation. (See rule 1.16(e)(1).) 
[4] This rule is not intended to create, augment, diminish, or eliminate any application of the work product 
rule. The obligation of the lawyer to provide work product to the client shall be governed by relevant 
statutory and decisional law. 

 
Discussion and breakdown of the rule and it’s application to California Workers’ Compensation Cases under the 
Administrative Law Framework of the WCAB, discussion of the changes as they previously applied under rule 3-
500, vague as to information, more specifics to clients, exceptions and comments discussion.  
 
Question and Answer sessions.   
 
Time: 0:30 – 0:50 (20 Minutes) 
 
Conflict of Interest: Current Clients  
 
New Rule 1.7 
 
Rule 1.7 Conflict of Interest: Current Clients 
 
(a) A lawyer shall not, without informed written consent* from each client and compliance with paragraph (d), 
represent a client if the representation is directly adverse to another client in the same or a separate matter. 
 
(b) A lawyer shall not, without informed written consent* from each affected client and compliance with paragraph 
(d), represent a client if there is a significant risk the lawyer’s representation of the client will be materially limited 
by the lawyer’s responsibilities to or relationships with another client, a former client or a third person,* or by the 
lawyer’s own interests. 
 
(c) Even when a significant risk requiring a lawyer to comply with paragraph (b) is not present, a lawyer shall not 
represent a client without written* disclosure of the relationship to the client and compliance with paragraph (d) 
where: 

(1) the lawyer has, or knows* that another lawyer in the lawyer’s firm* has, a legal, business, financial, 
professional, or personal relationship with or responsibility to a party or witness in the same matter; or 
(2) the lawyer knows* or reasonably should know* that another party’s lawyer is a spouse, parent, child, or 
sibling of the lawyer, lives with the lawyer, is a client of the lawyer or another lawyer in the lawyer’s firm,* 
or has an intimate personal relationship with the lawyer. 

 
(d) Representation is permitted under this rule only if the lawyer complies with paragraphs (a), (b), and (c), and: 

(1) the lawyer reasonably believes* that the lawyer will be able to provide competent and diligent 
representation to each affected client; 
(2) the representation is not prohibited by law; and 
(3) the representation does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding before a tribunal. 

 
(e) For purposes of this rule, “matter” includes any judicial or other proceeding, application, request for a ruling or 
other determination, contract, transaction, claim, controversy, investigation, charge, accusation, arrest, or other 



deliberation, decision, or action that is focused on the interests of specific persons,* or a discrete and identifiable 
class of persons.* 
 
***Discussion and breakdown of the rule and it’s application to California Workers’ Compensation Cases under the 
Administrative Law Framework of the WCAB, many defense firms represent multiple carriers and third party 
administrators and sometimes the cases involve cumulative trauma cases where you must argue and develop facts 
against some clients that you currently represent.  This is a big issue in Work Comp, discussion of the changes as 
they previously applied under rule 3-310.    Discuss comments as they apply to representation of defendants in 
Workers’ Compensation Cases.  INFORMED WRITTEN CONSENT IS REQUIRED.  RETAINER 
AGREEMENTS.  Question and answer session.  
 
 
Time: 0:50 – 0:60  (10 Minutes) 
 
Rule 1.13 Organization as Client 
 

(a) A lawyer employed or retained by an organization shall conform his or her representation to the concept 
that the client is the organization itself, acting through its duly authorized directors, officers, employees, 
members, shareholders, or other constituents overseeing the particular engagement. 
 
(b) If a lawyer representing an organization knows* that a constituent is acting, intends to act or refuses to 
act in a matter related to the representation in a manner that the lawyer knows* or reasonably should know* 
is (i) a violation of a legal obligation to the organization or a violation of law reasonably* imputable to the 
organization, and (ii) likely to result in substantial* injury to the organization, the lawyer shall proceed as is 
reasonably* necessary in the best lawful interest of the organization. Unless the lawyer reasonably 
believes* that it is not necessary in the best lawful interest of the organization to do so, the lawyer shall 
refer the matter to higher authority in the organization, including, if warranted by the circumstances, to the 
highest authority that can act on behalf of the organization as determined by applicable law. 
 
(c) In taking any action pursuant to paragraph (b), the lawyer shall not reveal information protected by 
Business and Professions Code section 6068, subdivision (e). 
 
(d) If, despite the lawyer’s actions in accordance with paragraph (b), the highest authority that can act on 
behalf of the organization insists upon action, or fails to act, in a manner that is a violation of a legal 
obligation to the organization or a violation of law reasonably* imputable to the organization, and is likely 
to result in substantial* injury to the organization, the lawyer shall continue to proceed as is reasonably* 
necessary in the best lawful interests of the organization. The lawyer’s response may include the lawyer’s 
right and, where appropriate, duty to resign or withdraw in accordance with rule 1.16. 
 
(e) A lawyer who reasonably believes* that he or she has been discharged because of the lawyer’s actions 
taken pursuant to paragraph (b), or who resigns or withdraws under circumstances described in paragraph 
(d), shall proceed as the lawyer reasonably believes* necessary to assure that the organization’s highest 
authority is informed of the lawyer’s discharge, resignation, or withdrawal. 
 
(f) In dealing with an organization’s constituents, a lawyer representing the organization shall explain the 
identity of the lawyer’s client whenever the lawyer knows* or reasonably should know* that the 
organization’s interests are adverse to those of the constituent(s) with whom the lawyer is dealing. 
 
(g) A lawyer representing an organization may also represent any of its constituents, subject to the 
provisions of rules 1.7, 1.8.2, 1.8.6, and 1.8.7. If the organization’s consent to the dual representation is 
required by any of these rules, the consent shall be given by an appropriate official, constituent, or body of 
the organization other than the individual who is to be represented, or by the shareholders. 

 
Discuss the issue with representation of a corporation versus an individual. As it pertains to workers’ compensation 
Carriers, third party administrators and other entities.  Old Rule 3-600 permits a lawyer but the new rule mandates 



reporting up in certain circumstances.  Discussion of ABA Model Rules and California’s movement towards the 
ABA Rules as is consistent with many states and rule changes.   
 
Reporting up but not reporting out misconduct…. Vis a vis adjsuters.   
 
While actual knowledge was previously required, now there is a more …. Games played by claims adjusters.   
Two standards which require reporting up under the new rule:  1.  relaxed subjective standard that requires actual 
knowledge but is based on acting, intending to act or refusing to act & 2. Objectively does the lawyer know or 
reasonable know that the actions would be (a) a violation of either a legal duty to the organization or law reasonably 
imputable to the organization and (b) likely to result in substantial injury to the organization.  [money damages, 
penalties, interest, audit penalties, etc . . . ]  
 
Discussion, questions and answers.   
 
 
Additional topics time permitting: 
 
New Rule 1.10 – Ethical Screenings apply to all attorneys in the firm.  Conflict checks need to me taken to the next 
level.  Not sanctioned but may now be necessary to avoid penalties.   
Rule 3.3 v. Rule 5-200, Candor Towards the Tribunal  
Rule 4.1 – lawyers cannot Knowingly make a false statement of material fact or law to a third person.  [Applicant’s 
attorneys and work comp fraud by claimants… this is a great negotiating tactic] [cross reference Business and 
Professions code section 6101 regarding moral turpitude, dishonesty and corruption.   
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Agenda for Ethics Seminar - CWCDAA - October 16, 2020 - Las Vegas 

Review California Bar Rules Publication  
https://www.calbar.ca.gov/Portals/0/documents/rules/New-Rules-of-Professional-Conduct-2018.pdf

1.  Chagnes on Page iii, compare and contrast with scenario descriptions. 
       (Question and Answer Session)

2.  Chantges listed on Page iv, compare and contrast with scenario descriptions.
        (Question and Answer Session)

3.  Review Select Rules on Page v, New Rules with No Californai Counterpart.  Give real world hypothetical answers.   
        (Question and Answer Session)

4.  Review California Ethics Opinions from 2013 - 2020 - Practical opinions regarding behaviour and the changing 
technological world, incorporate discussions regarding Zoom and other platforms, Facebook, Twitter, Instagram, 
Snapchat, TikTok.  

CAL 2020-201: Ethical Obligations when Departing a Firm
https://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL-2020-201-13-0003.pdf

CAL 2019-200: Witness Perjury
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL-2019-200-%5b14-0004%5d.pdf?ver=2019-11-14-
140511-843

CAL 2019-199: Attorney Directory and Rating Websites
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL-2019-199-%5b12-0003%5d.pdf?ver=2019-11-14-
140103-927

CAL 2019-198: Settling Before Withdrawal
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL-2019-198-14-0003-Settling-Before-
Withdrawal.pdf

CAL 2019-197: Seeking Advice About Current Clients
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL-2019-197-%5b12-0005%5d-Seeking-Advice-
About-%20Current-Clients.pdf

CAL 2016-196: Attorney Blogging
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL%202016-196%20[12-0006]%20Blogging.pdf

CAL 2015-194: Puffing in Negotiations
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/2015-194%20(12-
0007)%20Puffing%20in%20Negotiations%20FINAL%2012-29-15.pdf

CAL 2015-193: ESI and Discovery Requests
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL%202015-193%20%5B11-0004%5D%20(06-30-
15)%20-%20FINAL1.pdf

CAL 2014-190: Dissolving Firm and Moving to New Firm
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL%202014-190%20(11-0003)%20v1.pdf

CAL 2013-189: Deceitful Conduct
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL%202013-189%20%5B11-0002%5D%20v.1.pdf
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CAL 2012-186: Social Networking
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL%202012-186%20%2812-21-12%29.pdf

CAL 2012-184: Virtual Law Office
http://www.calbar.ca.gov/Portals/0/documents/ethics/Opinions/CAL%202012-184-ADA.pdf
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1  But see Bus. & Prof. Code § 6068(e). 

2  But see current rule 3-600(D) regarding similar duties in an organizational context. 
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3-320 Relationship With Other Party’s Lawyer 

1.8.1  Business Transactions with a Client and Pecuniary Interests 

Adverse to the Client 

3-300  Avoiding Interests Adverse to a Client 

1.8.2  Use of Current Client’s Information No California Rule Counterpart4 

1.8.3  Gifts from Client 4-400  Gifts From Client 

1.8.5  Payment of Personal or Business Expenses Incurred by or for a 

Client 

4-210  Payment of Personal or Business Expenses 

Incurred by or for a Client 

1.8.6  Compensation from One Other than Client 3-310(F) 

1.8.7  Aggregate Settlements 3-310(D) 

1.8.8  Limiting Liability to Client 3-400  Limiting Liability to Client 

1.8.9  Purchasing Property at a Foreclosure or a Sale Subject to 

Judicial Review 

4-300  Purchasing Property at a Foreclosure or a Sale 

Subject to Judicial Review 

1.8.10  Sexual Relations with Current Client 3-120  Sexual Relations With Client 

1.8.11  Imputation of Prohibitions Under Rules 1.8.1 to 1.8.9 No California Rule Counterpart 

1.9  Duties To Former Clients 3-310(E) 

1.10  Imputation of Conflicts of Interest: General Rule No California Rule Counterpart 

1.11  Special Conflicts of Interest for Former and Current Government 

Officials and Employees 

No California Rule Counterpart 

1.12  Former Judge, Arbitrator, Mediator or Other Third-Party Neutral No California Rule Counterpart 

1.13  Organization as Client 3-600  Organization as Client 

1.14 [Reserved]5  

                                                 
3  Rule 3-110(B) provides: 

(B) For purposes of this rule, "competence" in any legal service shall mean to apply the 1) diligence,  

2) learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance of such service. 

(Emphasis added.) 

4  But see Cal. Bus. & Prof. Code § 6068(e)(1). 

5  ABA Model Rule 1.14 (“Client With Diminished Capacity”) has not been adopted in California. 
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1.15  Safekeeping Funds and Property of Clients and Other Persons 4-100  Preserving Identity of Funds and Property of a 

Client 

1.16  Declining or Terminating Representation 3-700  Termination of Employment 

1.17  Sale of a Law Practice 2-300  Sale or Purchase of a Law Practice of a 

Member, Living or Deceased 

1.18  Duties to Prospective Client No California Rule Counterpart 

2.1  Advisor No California Rule Counterpart 

2.3 [Reserved]6  

2.4  Lawyer as Third-Party Neutral No California Rule Counterpart 

2.4.1  Lawyer as Temporary Judge, Referee, or Court-Appointed 

Arbitrator 

1-710  Member as Temporary Judge, Referee, or 

Court-Appointed Arbitrator 

3.1  Meritorious Claims and Contentions 3-200  Prohibited Objectives of Employment 

3.2  Delay of Litigation No California Rule Counterpart 

3.3  Candor Toward the Tribunal 5-200(A)-(D)  Trial Conduct 

3.4  Fairness to Opposing Party and Counsel 5-200(E)  [Trial Conduct] 

5-220  Suppression of Evidence 

(Note: Rule 5-220 recently was revised effective May 

1, 2017.) 

5-310  Prohibited Contact With Witnesses 

(Note: See also Rule 5-110 that recently was revised 

effective November 2, 2017.) 

3.5  Contact with Judges, Officials, Employees, and Jurors 5-300  Contact With Officials 

5-320  Contact With Jurors 

3.6  Trial Publicity 5-120  Trial Publicity 

3.7  Lawyer as Witness 5-210  Member as Witness 

3.8  Special Responsibilities of a Prosecutor 5-110  Performing the Duty of Member in 

Government Service 

(Note: Rule 5-110 recently was revised effective 

November 2, 2017.) 

3.9  Advocate in Non-adjudicative Proceedings No California Rule Counterpart 

3.10  Threatening Criminal, Administrative, or Disciplinary Charges 5-100  Threatening Criminal, Administrative, or 

Disciplinary Charges 

4.1  Truthfulness in Statements to Others No California Rule Counterpart 

4.2  Communication with a Represented Person 2-100  Communication With a Represented Party 

4.3  Communicating with an Unrepresented Person No California Rule Counterpart 

4.4  Duties Concerning Inadvertently Transmitted Writings No California Rule Counterpart 

5.1  Responsibilities of Managerial and Supervisory Lawyers No California Rule Counterpart7 

5.2  Responsibilities of a Subordinate Lawyer No California Rule Counterpart 

5.3  Responsibilities Regarding Nonlawyer Assistants No California Rule Counterpart8 

                                                 
6  ABA Model Rule 2.3 (“Evaluation For Use By Third Persons”) has not been adopted in California. 

7  But see rule 3-110, Discussion ¶. 1. 



Cross-Reference Chart of the New Rules to the Current Rules 
(Sorted by New Rule) 

 

viii  2018 

New Rules of Professional Conduct 
Effective on November 1, 2018 

 (Rule Number and Title) 
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 (Rule Number and Title) 

5.3.1  Employment of Disbarred, Suspended, Resigned, or 

Involuntarily Inactive Lawyer 

1-311  Employment of Disbarred, Suspended, 

Resigned, or Involuntarily Inactive Members 

5.4  Financial and Similar Arrangements with Nonlawyers 1-310  Forming a Partnership With a Non-Lawyer 

1-320  Financial Arrangements With Non-Lawyer 

1-600  Legal Service Programs 

5.5  Unauthorized Practice of Law; Multijurisdictional Practice of 

Law 

1-300  Unauthorized Practice of Law 

5.6  Restrictions on a Lawyer’s Right to Practice 1-500  Agreements Restricting a Member's Practice 

6.3  Membership in Legal Services Organizations No California Rule Counterpart 

6.5  Limited Legal Services Programs 1-650  Limited Legal Service Programs 

7.1  Communications Concerning a Lawyer’s Services 1-400  Advertising and Solicitation 

7.2  Advertising  1-320(B)-(C) & (A)(4) [Financial Arrangements With 

Non-Lawyer] 

1-400  Advertising and Solicitation 

2-200  Financial Arrangements Among Lawyers 

7.3  Solicitation of Clients 1-400  Advertising and Solicitation 

7.4  Communication of Fields of Practice and Specialization  1-400  Advertising and Solicitation 

7.5  Firm Names and Trade Names 1-400  Advertising and Solicitation 

7.6 [Reserved]9  

8.1  False Statement Regarding Application for Admission to Practice 

Law 

1-200  False Statement Regarding Admission to the 

State Bar 

8.1.1  Compliance with Conditions of Discipline and Agreements in 

Lieu of Discipline 

1-110  Disciplinary Authority of the State Bar 

8.2  Judicial Officials 1-700  Member as Candidate for Judicial Office 

8.3 [Reserved]10  

8.4  Misconduct 1-120  Assisting, Soliciting, or Inducing Violations 

8.4.1  Prohibited Discrimination, Harassment and Retaliation 2-400  Prohibited Discriminatory Conduct in a Law 

Practice 

8.5  Disciplinary Authority; Choice of Law 1-100(D)  Rules of Professional Conduct, in General 

 

 

                                                                                                                                                                        
8  But see rule 3-110, Discussion ¶. 1. 

9  ABA Model Rule 7.6 (“Political Contributions To Obtain Legal Engagements Or Appointments By Judges”) has not been adopted in 

California. 

10  ABA Model Rule 8.3 (“Reporting Professional Misconduct”) has not been adopted in California. 

 



RULES OF PROFESSIONAL CONDUCT 

(effective on November 1, 2018) 
 

2018 An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1. 1 

(On September 26, 2018, the California Supreme Court 

issued an order approving new Rules of Professional 

Conduct, which are effective on November 1, 2018. The 

current rules remain in effect until that date.) 

CALIFORNIA RULES OF PROFESSIONAL  

Rule 1.0  Purpose and Function of the Rules of 
Professional Conduct 

(a) Purpose. 

The following rules are intended to regulate professional 

conduct of lawyers through discipline. They have been 

adopted by the Board of Trustees of the State Bar of 

California and approved by the Supreme Court of 

California pursuant to Business and Professions Code 

sections 6076 and 6077 to protect the public, the courts, 

and the legal profession; protect the integrity of the legal 

system; and promote the administration of justice and 

confidence in the legal profession. These rules together 

with any standards adopted by the Board of Trustees 

pursuant to these rules shall be binding upon all lawyers.  

(b) Function.  

(1) A willful violation of any of these rules is a 

basis for discipline.  

(2) The prohibition of certain conduct in these 

rules is not exclusive. Lawyers are also bound by 

applicable law including the State Bar Act (Bus. & 

Prof. Code, § 6000 et seq.) and opinions of 

California courts.  

(3) A violation of a rule does not itself give rise to 

a cause of action for damages caused by failure to 

comply with the rule. Nothing in these rules or the 

Comments to the rules is intended to enlarge or to 

restrict the law regarding the liability of lawyers to 

others.  

(c) Purpose of Comments.  

The comments are not a basis for imposing discipline but 

are intended only to provide guidance for interpreting and 

practicing in compliance with the rules.  

(d) These rules may be cited and referred to as the 

“California Rules of Professional Conduct.”  

Comment 

[1]  The Rules of Professional Conduct are intended to 

establish the standards for lawyers for purposes of 

discipline. (See Ames v. State Bar (1973) 8 Cal.3d 910, 

917 [106 Cal.Rptr. 489].)  Therefore, failure to comply 

with an obligation or prohibition imposed by a rule is a 

basis for invoking the disciplinary process.  Because the 

rules are not designed to be a basis for civil liability, a 

violation of a rule does not itself give rise to a cause of 

action for enforcement of a rule or for damages caused by 

failure to comply with the rule.  (Stanley v. Richmond 

(1995) 35 Cal.App.4th 1070, 1097 [41 Cal.Rptr.2d 768].) 

Nevertheless, a lawyer’s violation of a rule may be 

evidence of breach of a lawyer’s fiduciary or other 

substantive legal duty in a non-disciplinary context.  

(Ibid.; see also Mirabito v. Liccardo (1992) 4 Cal.App.4th 

41, 44 [5 Cal.Rptr.2d 571].)  A violation of a rule may 

have other non-disciplinary consequences. (See, e.g., 

Fletcher v. Davis (2004) 33 Cal.4th 61, 71-72 [14 

Cal.Rptr.3d 58] [enforcement of attorney’s lien]; 

Chambers v. Kay (2002) 29 Cal.4th 142, 161 [126 

Cal.Rptr.2d 536] [enforcement of fee sharing agreement].)  

[2]  While the rules are intended to regulate professional 

conduct of lawyers, a violation of a rule can occur when a 

lawyer is not practicing law or acting in a professional 

capacity.   

[3]  A willful violation of a rule does not require that the 

lawyer intend to violate the rule.  (Phillips v. State Bar 

(1989) 49 Cal.3d 944, 952 [264 Cal.Rptr. 346]; and see 

Bus. & Prof. Code, § 6077.)  

[4]  In addition to the authorities identified in paragraph 

(b)(2), opinions of ethics committees in California, 

although not binding, should be consulted for guidance on 

proper professional conduct. Ethics opinions and rules and 

standards promulgated by other jurisdictions and bar 

associations may also be considered.  

[5]  The disciplinary standards created by these rules are 

not intended to address all aspects of a lawyer’s 

professional obligations.  A lawyer, as a member of the 

legal profession, is a representative and advisor of clients, 

an officer of the legal system and a public citizen having 

special responsibilities for the quality of justice.  A lawyer 

should be aware of deficiencies in the administration of 

justice and of the fact that the poor, and sometimes 

persons* who are not poor cannot afford adequate legal 

assistance.  Therefore, all lawyers are encouraged to 

devote professional time and resources and use civic 

influence to ensure equal access to the system of justice 

for those who because of economic or social barriers 

cannot afford or secure adequate legal counsel.  In 

meeting this responsibility of the profession, every lawyer 

should aspire to render at least fifty hours of pro bono 

publico legal services per year.  The lawyer should aim to 

provide a substantial* majority of such hours to indigent 

individuals or to nonprofit organizations with a primary 

purpose of providing services to the poor or on behalf of 

the poor or disadvantaged. Lawyers may also provide 

financial support to organizations providing free legal 

services.  (See Bus. & Prof. Code, § 6073.)  

Rule 1.0.1  Terminology 

(a) “Belief” or “believes” means that the person* 

involved actually supposes the fact in question to be true.  

A person’s* belief may be inferred from circumstances. 
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(b) [Reserved] 

(c) “Firm” or “law firm” means a law partnership; a 

professional law corporation; a lawyer acting as a sole 

proprietorship; an association authorized to practice law; 

or lawyers employed in a legal services organization or in 

the legal department, division or office of a corporation, of 

a government organization, or of another organization. 

(d) “Fraud” or “fraudulent” means conduct that is 

fraudulent under the law of the applicable jurisdiction and 

has a purpose to deceive. 

(e) “Informed consent” means a person’s* agreement to 

a proposed course of conduct after the lawyer has 

communicated and explained (i) the relevant 

circumstances and (ii) the material risks, including any 

actual and reasonably* foreseeable adverse consequences 

of the proposed course of conduct.  

(e-1) “Informed written consent” means that the 

disclosures and the consent required by paragraph (e) 

must be in writing.* 

(f) “Knowingly,” “known,” or “knows” means actual 

knowledge of the fact in question.  A person’s* 

knowledge may be inferred from circumstances. 

(g) “Partner” means a member of a partnership, a 

shareholder in a law firm* organized as a professional 

corporation, or a member of an association authorized to 

practice law. 

(g-1) “Person” has the meaning stated in Evidence Code 

section 175. 

(h) “Reasonable” or “reasonably” when used in relation 

to conduct by a lawyer means the conduct of a reasonably 

prudent and competent lawyer. 

(i) “Reasonable belief” or “reasonably believes” when 

used in reference to a lawyer means that the lawyer 

believes the matter in question and that the circumstances 

are such that the belief is reasonable. 

(j) “Reasonably should know” when used in reference 

to a lawyer means that a lawyer of reasonable prudence 

and competence would ascertain the matter in question. 

(k) “Screened” means the isolation of a lawyer from any 

participation in a matter, including the timely imposition 

of procedures within a law firm* that are adequate under 

the circumstances (i) to protect information that the 

isolated lawyer is obligated to protect under these rules or 

other law; and (ii) to protect against other law firm* 

lawyers and nonlawyer personnel communicating with the 

lawyer with respect to the matter. 

(l) “Substantial” when used in reference to degree or 

extent means a material matter of clear and weighty 

importance. 

(m) “Tribunal” means: (i) a court, an arbitrator, an 

administrative law judge, or an administrative body acting 

in an adjudicative capacity and authorized to make a 

decision that can be binding on the parties involved; or (ii) a 

special master or other person* to whom a court refers one 

or more issues and whose decision or recommendation can 

be binding on the parties if approved by the court. 

(n) “Writing” or “written” has the meaning stated in 

Evidence Code section 250.  A “signed” writing includes 

an electronic sound, symbol, or process attached to or 

logically associated with a writing and executed, inserted, 

or adopted by or at the direction of a person* with the 

intent to sign the writing. 

Comment 

Firm* or Law Firm* 

[1] Practitioners who share office space and occasionally 

consult or assist each other ordinarily would not be 

regarded as constituting a law firm.*  However, if they 

present themselves to the public in a way that suggests that 

they are a law firm* or conduct themselves as a law firm,* 

they may be regarded as a law firm* for purposes of these 

rules. The terms of any formal agreement between 

associated lawyers are relevant in determining whether 

they are a firm,* as is the fact that they have mutual access 

to information concerning the clients they serve. 

[2] The term “of counsel” implies that the lawyer so 

designated has a relationship with the law firm,* other 

than as a partner* or associate, or officer or shareholder, 

that is close, personal, continuous, and regular.  Whether a 

lawyer who is denominated as “of counsel” or by a similar 

term should be deemed a member of a law firm* for 

purposes of these rules will also depend on the specific 

facts. (Compare People ex rel. Department of 

Corporations v. Speedee Oil Change Systems, Inc. (1999) 

20 Cal.4th 1135 [86 Cal.Rptr.2d 816] with Chambers v. 

Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536].) 

Fraud* 

[3] When the terms “fraud”* or “fraudulent”* are used 

in these rules, it is not necessary that anyone has suffered 

damages or relied on the misrepresentation or failure to 

inform because requiring the proof of those elements of 

fraud* would impede the purpose of certain rules to 

prevent fraud* or avoid a lawyer assisting in the 

perpetration of a fraud,* or otherwise frustrate the 

imposition of discipline on lawyers who engage in 

fraudulent* conduct.  The term “fraud”* or “fraudulent”* 

when used in these rules does not include merely 

negligent misrepresentation or negligent failure to apprise 

another of relevant information. 
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Informed Consent* and Informed Written Consent* 

[4] The communication necessary to obtain informed 

consent* or informed written consent* will vary according 

to the rule involved and the circumstances giving rise to 

the need to obtain consent.   

Screened* 

[5] The purpose of screening* is to assure the affected 

client, former client, or prospective client that confidential 

information known* by the personally prohibited lawyer 

is neither disclosed to other law firm* lawyers or 

nonlawyer personnel nor used to the detriment of the 

person* to whom the duty of confidentiality is owed.  The 

personally prohibited lawyer shall acknowledge the 

obligation not to communicate with any of the other 

lawyers and nonlawyer personnel in the law firm* with 

respect to the matter.  Similarly, other lawyers and 

nonlawyer personnel in the law firm* who are working on 

the matter promptly shall be informed that the screening* 

is in place and that they may not communicate with the 

personally prohibited lawyer with respect to the matter.  

Additional screening* measures that are appropriate for 

the particular matter will depend on the circumstances.  

To implement, reinforce and remind all affected law firm* 

personnel of the presence of the screening,* it may be 

appropriate for the law firm* to undertake such 

procedures as a written* undertaking by the personally 

prohibited lawyer to avoid any communication with other 

law firm* personnel and any contact with any law firm* 

files or other materials relating to the matter, written* 

notice and instructions to all other law firm* personnel 

forbidding any communication with the personally 

prohibited lawyer relating to the matter, denial of access 

by that lawyer to law firm* files or other materials relating 

to the matter, and periodic reminders of the screen* to the 

personally prohibited lawyer and all other law firm* 

personnel. 

[6] In order to be effective, screening* measures must be 

implemented as soon as practical after a lawyer or law 

firm* knows* or reasonably should know* that there is a 

need for screening.* 

 
 

CHAPTER 1.  
LAWYER-CLIENT RELATIONSHIP 

Rule 1.1  Competence 

(a) A lawyer shall not intentionally, recklessly, with 

gross negligence, or repeatedly fail to perform legal 

services with competence.  

(b) For purposes of this rule, “competence” in any legal 

service shall mean to apply the (i) learning and skill, and 

(ii) mental, emotional, and physical ability reasonably* 

necessary for the performance of such service.  

(c) If a lawyer does not have sufficient learning and skill 

when the legal services are undertaken, the lawyer 

nonetheless may provide competent representation by (i) 

associating with or, where appropriate, professionally 

consulting another lawyer whom the lawyer reasonably 

believes* to be competent, (ii) acquiring sufficient 

learning and skill before performance is required, or (iii) 

referring the matter to another lawyer whom the lawyer 

reasonably believes* to be competent.  

(d) In an emergency a lawyer may give advice or 

assistance in a matter in which the lawyer does not have 

the skill ordinarily required if referral to, or association or 

consultation with, another lawyer would be impractical. 

Assistance in an emergency must be limited to that 

reasonably* necessary in the circumstances.  

Comment  

[1] This rule addresses only a lawyer’s responsibility for 

his or her own professional competence.  See rules 5.1 and 

5.3 with respect to a lawyer’s disciplinary responsibility 

for supervising subordinate lawyers and nonlawyers.  

[2] See rule 1.3 with respect to a lawyer’s duty to act 

with reasonable* diligence.  

Rule 1.2  Scope of Representation and Allocation 
of Authority 

(a) Subject to rule 1.2.1, a lawyer shall abide by a client’s 

decisions concerning the objectives of representation and, 

as required by rule 1.4, shall reasonably* consult with the 

client as to the means by which they are to be pursued.  

Subject to Business and Professions Code section 6068, 

subdivision (e)(1) and rule 1.6, a lawyer may take such 

action on behalf of the client as is impliedly authorized to 

carry out the representation.  A lawyer shall abide by a 

client’s decision whether to settle a matter.  Except as 

otherwise provided by law in a criminal case, the lawyer 

shall abide by the client’s decision, after consultation with 

the lawyer, as to a plea to be entered, whether to waive jury 

trial and whether the client will testify. 

(b) A lawyer may limit the scope of the representation if 

the limitation is reasonable* under the circumstances, is 

not otherwise prohibited by law, and the client gives 

informed consent.* 

Comment 

Allocation of Authority between Client and Lawyer 

[1] Paragraph (a) confers upon the client the ultimate 

authority to determine the purposes to be served by legal 

representation, within the limits imposed by law and the 
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lawyer’s professional obligations.  (See, e.g., Cal. Const., 

art. I, § 16; Pen. Code, § 1018.)  A lawyer retained to 

represent a client is authorized to act on behalf of the 

client, such as in procedural matters and in making certain 

tactical decisions.  A lawyer is not authorized merely by 

virtue of the lawyer’s retention to impair the client’s 

substantive rights or the client’s claim itself.  (Blanton v. 

Womancare, Inc. (1985) 38 Cal.3d 396, 404 [212 

Cal.Rptr. 151, 156].) 

[2] At the outset of, or during a representation, the client 

may authorize the lawyer to take specific action on the 

client’s behalf without further consultation.  Absent a 

material change in circumstances and subject to rule 1.4, a 

lawyer may rely on such an advance authorization.  The 

client may revoke such authority at any time. 

Independence from Client’s Views or Activities 

[3] A lawyer’s representation of a client, including 

representation by appointment, does not constitute an 

endorsement of the client’s political, economic, social or 

moral views or activities. 

Agreements Limiting Scope of Representation 

[4] All agreements concerning a lawyer’s representation 

of a client must accord with the Rules of Professional 

Conduct and other law. (See, e.g., rules 1.1, 1.8.1, 5.6; see 

also Cal. Rules of Court, rules 3.35-3.37 [limited scope 

rules applicable in civil matters generally], 5.425 [limited 

scope rule applicable in family law matters].) 

Rule 1.2.1  Advising or Assisting the Violation of 
Law 

(a) A lawyer shall not counsel a client to engage, or 

assist a client in conduct that the lawyer knows* is 

criminal, fraudulent,* or a violation of any law, rule, or 

ruling of a tribunal.* 

(b) Notwithstanding paragraph (a), a lawyer may:  

(1) discuss the legal consequences of any proposed 

course of conduct with a client; and  

(2) counsel or assist a client to make a good faith 

effort to determine the validity, scope, meaning, or 

application of a law, rule, or ruling of a tribunal.* 

Comment 

[1] There is a critical distinction under this rule between 

presenting an analysis of legal aspects of questionable 

conduct and recommending the means by which a crime 

or fraud* might be committed with impunity. The fact that 

a client uses a lawyer’s advice in a course of action that is 

criminal or fraudulent* does not of itself make a lawyer a 

party to the course of action.   

[2] Paragraphs (a) and (b) apply whether or not the 

client’s conduct has already begun and is continuing. In 

complying with this rule, a lawyer shall not violate the 

lawyer’s duty under Business and Professions Code 

section 6068, subdivision (a) to uphold the Constitution 

and laws of the United States and California or the duty of 

confidentiality as provided in Business and Professions 

Code section 6068, subdivision (e)(1) and rule 1.6. In 

some cases, the lawyer’s response is limited to the 

lawyer’s right and, where appropriate, duty to resign or 

withdraw in accordance with rules 1.13 and 1.16.  

[3] Paragraph (b) authorizes a lawyer to advise a client 

in good faith regarding the validity, scope, meaning or 

application of a law, rule, or ruling of a tribunal* or of the 

meaning placed upon it by governmental authorities, and 

of potential consequences to disobedience of the law, rule, 

or ruling of a tribunal* that the lawyer concludes in good 

faith to be invalid, as well as legal procedures that may be 

invoked to obtain a determination of invalidity. 

[4] Paragraph (b) also authorizes a lawyer to advise a 

client on the consequences of violating a law, rule, or 

ruling of a tribunal* that the client does not contend is 

unenforceable or unjust in itself, as a means of protesting 

a law or policy the client finds objectionable. For 

example, a lawyer may properly advise a client about the 

consequences of blocking the entrance to a public building 

as a means of protesting a law or policy the client 

believes* to be unjust or invalid. 

[5] If a lawyer comes to know* or reasonably should 

know* that a client expects assistance not permitted by 

these rules or other law or if the lawyer intends to act 

contrary to the client’s instructions, the lawyer must 

advise the client regarding the limitations on the lawyer’s 

conduct. (See rule 1.4(a)(4).) 

[6] Paragraph (b) permits a lawyer to advise a client 

regarding the validity, scope, and meaning of California 

laws that might conflict with federal or tribal law. In the 

event of such a conflict, the lawyer may assist a client in 

drafting or administering, or interpreting or complying 

with, California laws, including statutes, regulations, 

orders, and other state or local provisions, even if the 

client’s actions might violate the conflicting federal or 

tribal law. If California law conflicts with federal or tribal 

law, the lawyer must inform the client about related 

federal or tribal law and policy and under certain 

circumstances may also be required to provide legal 

advice to the client regarding the conflict (see rules 1.1 

and 1.4). 

Rule 1.3  Diligence 

(a) A lawyer shall not intentionally, repeatedly, 

recklessly or with gross negligence fail to act with 

reasonable diligence in representing a client.   
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(b) For purposes of this rule, “reasonable diligence” 

shall mean that a lawyer acts with commitment and 

dedication to the interests of the client and does not 

neglect or disregard, or unduly delay a legal matter 

entrusted to the lawyer. 

Comment 

[1] This rule addresses only a lawyer’s responsibility for 

his or her own professional diligence.  See rules 5.1 and 

5.3 with respect to a lawyer’s disciplinary responsibility 

for supervising subordinate lawyers and nonlawyers.   

[2]  See rule 1.1 with respect to a lawyer’s duty to 

perform legal services with competence.  

Rule 1.4  Communication with Clients 

(a) A lawyer shall: 

(1)  promptly inform the client of any decision or 

circumstance with respect to which disclosure or the 

client’s informed consent* is required by these rules 

or the State Bar Act;
  

(2) reasonably* consult with the client about the 

means by which to accomplish the client’s objectives 

in the representation; 

(3) keep the client reasonably* informed about 

significant developments relating to the 

representation, including promptly complying with 

reasonable* requests for information and copies of 

significant documents when necessary to keep the 

client so informed; and 

(4) advise the client about any relevant limitation 

on the lawyer’s conduct when the lawyer knows* 

that the client expects assistance not permitted by the 

Rules of Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent 

reasonably* necessary to permit the client to make 

informed decisions regarding the representation. 

(c) A lawyer may delay transmission of information to a 

client if the lawyer reasonably believes* that the client 

would be likely to react in a way that may cause imminent 

harm to the client or others. 

(d) A lawyer’s obligation under this rule to provide 

information and documents is subject to any applicable 

protective order, non-disclosure agreement, or limitation 

under statutory or decisional law. 

Comment 

[1] A lawyer will not be subject to discipline under 

paragraph (a)(3) of this rule for failing to communicate 

insignificant or irrelevant information.  (See Bus. & Prof. 

Code, § 6068, subd. (m).)  Whether a particular 

development is significant will generally depend on the 

surrounding facts and circumstances. 

[2] A lawyer may comply with paragraph (a)(3) by 

providing to the client copies of significant documents by 

electronic or other means.  This rule does not prohibit a 

lawyer from seeking recovery of the lawyer’s expense in 

any subsequent legal proceeding. 

[3] Paragraph (c) applies during a representation and 

does not alter the obligations applicable at termination of a 

representation. (See rule 1.16(e)(1).)  

[4] This rule is not intended to create, augment, 

diminish, or eliminate any application of the work product 

rule.  The obligation of the lawyer to provide work 

product to the client shall be governed by relevant 

statutory and decisional law. 

Rule 1.4.1  Communication of Settlement Offers 

(a) A lawyer shall promptly communicate to the 

lawyer’s client: 

(1) all terms and conditions of a proposed plea 

bargain or other dispositive offer made to the client 

in a criminal matter; and 

(2) all amounts, terms, and conditions of any 

written* offer of settlement made to the client in all 

other matters. 

(b) As used in this rule, “client” includes a person* who 

possesses the authority to accept an offer of settlement or 

plea, or, in a class action, all the named representatives of 

the class. 

Comment 

An oral offer of settlement made to the client in a civil 

matter must also be communicated if it is a “significant 

development” under rule 1.4. 

Rule 1.4.2  Disclosure of Professional Liability 
Insurance 

(a) A lawyer who knows* or reasonably should know* 

that the lawyer does not have professional liability 

insurance shall inform a client in writing,* at the time of 

the client’s engagement of the lawyer, that the lawyer 

does not have professional liability insurance. 

(b) If notice under paragraph (a) has not been provided 

at the time of a client’s engagement of the lawyer, the 

lawyer shall inform the client in writing* within thirty 

days of the date the lawyer knows* or reasonably should 

know* that the lawyer no longer has professional liability 

insurance during the representation of the client. 
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(c) This rule does not apply to: 

(1) a lawyer who knows* or reasonably should 

know* at the time of the client’s engagement of the 

lawyer that the lawyer’s legal representation of the 

client in the matter will not exceed four hours; 

provided that if the representation subsequently 

exceeds four hours, the lawyer must comply with 

paragraphs (a) and (b);  

(2) a lawyer who is employed as a government 

lawyer or in-house counsel when that lawyer is 

representing or providing legal advice to a client in 

that capacity; 

(3) a lawyer who is rendering legal services in an 

emergency to avoid foreseeable prejudice to the 

rights or interests of the client; 

(4) a lawyer who has previously advised the client 

in writing* under paragraph (a) or (b) that the lawyer 

does not have professional liability insurance. 

Comment 

[1] The disclosure obligation imposed by paragraph (a) 

applies with respect to new clients and new engagements 

with returning clients. 

[2] A lawyer may use the following language in making 

the disclosure required by paragraph (a), and may include 

that language in a written* fee agreement with the client 

or in a separate writing: 

“Pursuant to rule 1.4.2 of the California Rules 

of Professional Conduct, I am informing you in 

writing that I do not have professional liability 

insurance.” 

[3] A lawyer may use the following language in making 

the disclosure required by paragraph (b): 

“Pursuant to rule 1.4.2 of the California Rules 

of Professional Conduct, I am informing you in 

writing that I no longer have professional 

liability insurance.” 

[4] The exception in paragraph (c)(2) for government 

lawyers and in-house counsels is limited to situations 

involving direct employment and representation, and does 

not, for example, apply to outside counsel for a private or 

governmental entity, or to counsel retained by an insurer 

to represent an insured.  If a lawyer is employed by and 

provides legal services directly for a private entity or a 

federal, state or local governmental entity, that entity is 

presumed to know* whether the lawyer is or is not 

covered by professional liability insurance. 

Rule 1.5  Fees for Legal Services 

(a) A lawyer shall not make an agreement for, charge, or 

collect an unconscionable or illegal fee. 

(b) Unconscionability of a fee shall be determined on the 

basis of all the facts and circumstances existing at the time 

the agreement is entered into except where the parties 

contemplate that the fee will be affected by later events. 

The factors to be considered in determining the 

unconscionability of a fee include without limitation the 

following:  

(1) whether the lawyer engaged in fraud* or 

overreaching in negotiating or setting the fee; 

(2) whether the lawyer has failed to disclose 

material facts; 

(3) the amount of the fee in proportion to the value 

of the services performed;  

(4) the relative sophistication of the lawyer and the 

client; 

(5) the novelty and difficulty of the questions 

involved, and the skill requisite to perform the legal 

service properly;  

(6) the likelihood, if apparent to the client, that the 

acceptance of the particular employment will 

preclude other employment by the lawyer;  

(7) the amount involved and the results obtained;  

(8) the time limitations imposed by the client or by 

the circumstances;  

(9) the nature and length of the professional 

relationship with the client;  

(10) the experience, reputation, and ability of the 

lawyer or lawyers performing the services;  

(11) whether the fee is fixed or contingent;  

(12) the time and labor required; and 

(13) whether the client gave informed consent* to 

the fee.  

(c) A lawyer shall not make an agreement for, charge, or 

collect:  

(1) any fee in a family law matter, the payment or 

amount of which is contingent upon the securing of a 

dissolution or declaration of nullity of a marriage or 

upon the amount of spousal or child support, or 

property settlement in lieu thereof; or  
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(2) a contingent fee for representing a defendant in 

a criminal case.  

(d) A lawyer may make an agreement for, charge, or 

collect a fee that is denominated as “earned on receipt” or 

“non-refundable,” or in similar terms, only if the fee is a 

true retainer and the client agrees in writing* after 

disclosure that the client will not be entitled to a refund of 

all or part of the fee charged.  A true retainer is a fee that a 

client pays to a lawyer to ensure the lawyer’s availability 

to the client during a specified period or on a specified 

matter, but not to any extent as compensation for legal 

services performed or to be performed.  

(e) A lawyer may make an agreement for, charge, or 

collect a flat fee for specified legal services.  A flat fee is a 

fixed amount that constitutes complete payment for the 

performance of described services regardless of the 

amount of work ultimately involved, and which may be 

paid in whole or in part in advance of the lawyer 

providing those services. 

Comment 

Prohibited Contingent Fees  

[1] Paragraph (c)(1) does not preclude a contract for a 

contingent fee for legal representation in connection with 

the recovery of post-judgment balances due under child or 

spousal support or other financial orders.  

Payment of Fees in Advance of Services  

[2] Rule 1.15(a) and (b) govern whether a lawyer must 

deposit in a trust account a fee paid in advance. 

[3] When a lawyer-client relationship terminates, the 

lawyer must refund the unearned portion of a fee.  (See 

rule 1.16(e)(2).) 

Division of Fee  

[4] A division of fees among lawyers is governed by 

rule 1.5.1. 

Written* Fee Agreements 

[5] Some fee agreements must be in writing* to be 

enforceable.  (See, e.g., Bus. & Prof. Code, §§ 6147 and 

6148.) 

Rule 1.5.1  Fee Divisions Among Lawyers 

(a) Lawyers who are not in the same law firm* shall not 

divide a fee for legal services unless: 

(1) the lawyers enter into a written* agreement to 

divide the fee; 

(2) the client has consented in writing,* either at 

the time the lawyers enter into the agreement to 

divide the fee or as soon thereafter as reasonably* 

practicable, after a full written* disclosure to the 

client of: (i) the fact that a division of fees will be 

made; (ii) the identity of the lawyers or law firms* 

that are parties to the division; and (iii) the terms of 

the division; and  

(3) the total fee charged by all lawyers is not 

increased solely by reason of the agreement to divide 

fees. 

(b) This rule does not apply to a division of fees 

pursuant to court order. 

Comment 

The writing* requirements of paragraphs (a)(1) and (a)(2) 

may be satisfied by one or more writings.* 

Rule 1.6  Confidential Information of a Client 

(a) A lawyer shall not reveal information protected from 

disclosure by Business and Professions Code section 

6068, subdivision (e)(1) unless the client gives informed 

consent,* or the disclosure is permitted by paragraph (b) 

of this rule. 

(b) A lawyer may, but is not required to, reveal 

information protected by Business and Professions Code 

section 6068, subdivision (e)(1) to the extent that the 

lawyer reasonably believes* the disclosure is necessary to 

prevent a criminal act that the lawyer reasonably believes* 

is likely to result in death of, or substantial* bodily harm 

to, an individual, as provided in paragraph (c). 

(c) Before revealing information protected by Business 

and Professions Code section 6068, subdivision (e)(1) to 

prevent a criminal act as provided in paragraph (b), a 

lawyer shall, if reasonable* under the circumstances: 

(1) make a good faith effort to persuade the client: 

(i) not to commit or to continue the criminal act; or 

(ii) to pursue a course of conduct that will prevent 

the threatened death or substantial* bodily harm; or 

do both (i) and (ii); and 

(2) inform the client, at an appropriate time, of the 

lawyer’s ability or decision to reveal information 

protected by Business and Professions Code section 

6068, subdivision (e)(1) as provided in paragraph 

(b). 

(d) In revealing information protected by Business and 

Professions Code section 6068, subdivision (e)(1) as 

provided in paragraph (b), the lawyer’s disclosure must be 

no more than is necessary to prevent the criminal act, 
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given the information known* to the lawyer at the time of 

the disclosure. 

(e) A lawyer who does not reveal information permitted 

by paragraph (b) does not violate this rule. 

Comment 

Duty of confidentiality 

[1] Paragraph (a) relates to a lawyer’s obligations under 

Business and Professions Code section 6068, subdivision 

(e)(1), which provides it is a duty of a lawyer: “To 

maintain inviolate the confidence, and at every peril to 

himself or herself to preserve the secrets, of his or her 

client.”  A lawyer’s duty to preserve the confidentiality of 

client information involves public policies of paramount 

importance.  (In Re Jordan (1974) 12 Cal.3d 575, 580 

[116 Cal.Rptr. 371].)  Preserving the confidentiality of 

client information contributes to the trust that is the 

hallmark of the lawyer-client relationship.  The client is 

thereby encouraged to seek legal assistance and to 

communicate fully and frankly with the lawyer even as to 

embarrassing or detrimental subjects.  The lawyer needs 

this information to represent the client effectively and, if 

necessary, to advise the client to refrain from wrongful 

conduct.  Almost without exception, clients come to 

lawyers in order to determine their rights and what is, in 

the complex of laws and regulations, deemed to be legal 

and correct.  Based upon experience, lawyers know* that 

almost all clients follow the advice given, and the law is 

upheld.  Paragraph (a) thus recognizes a fundamental 

principle in the lawyer-client relationship, that, in the 

absence of the client’s informed consent,* a lawyer must 

not reveal information protected by Business and 

Professions Code section 6068, subdivision (e)(1). (See, 

e.g., Commercial Standard Title Co. v. Superior Court 

(1979) 92 Cal.App.3d 934, 945 [155 Cal.Rptr.393].) 

Lawyer-client confidentiality encompasses the lawyer-

client privilege, the work-product doctrine and ethical 

standards of confidentiality 

[2] The principle of lawyer-client confidentiality applies 

to information a lawyer acquires by virtue of the 

representation, whatever its source, and encompasses 

matters communicated in confidence by the client, and 

therefore protected by the lawyer-client privilege, matters 

protected by the work product doctrine, and matters 

protected under ethical standards of confidentiality, all as 

established in law, rule and policy.  (See In the Matter of 

Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 179; 

Goldstein v. Lees (1975) 46 Cal.App.3d 614, 621 [120 

Cal.Rptr. 253].)  The lawyer-client privilege and work-

product doctrine apply in judicial and other proceedings in 

which a lawyer may be called as a witness or be otherwise 

compelled to produce evidence concerning a client.  A 

lawyer’s ethical duty of confidentiality is not so limited in 

its scope of protection for the lawyer-client relationship of 

trust and prevents a lawyer from revealing the client’s 

information even when not subjected to such compulsion.  

Thus, a lawyer may not reveal such information except 

with the informed consent* of the client or as authorized 

or required by the State Bar Act, these rules, or other law. 

Narrow exception to duty of confidentiality under this rule 

[3] Notwithstanding the important public policies 

promoted by lawyers adhering to the core duty of 

confidentiality, the overriding value of life permits 

disclosures otherwise prohibited by Business and 

Professions Code section 6068, subdivision (e)(1).  

Paragraph (b) is based on Business and Professions Code 

section 6068, subdivision (e)(2), which narrowly permits a 

lawyer to disclose information protected by Business and 

Professions Code section 6068, subdivision (e)(1) even 

without client consent.  Evidence Code section 956.5, 

which relates to the evidentiary lawyer-client privilege, sets 

forth a similar express exception.  Although a lawyer is not 

permitted to reveal information protected by section 6068, 

subdivision (e)(1) concerning a client’s past, completed 

criminal acts, the policy favoring the preservation of human 

life that underlies this exception to the duty of 

confidentiality and the evidentiary privilege permits 

disclosure to prevent a future or ongoing criminal act. 

Lawyer not subject to discipline for revealing information 

protected by Business and Professions Code section 6068, 

subdivision (e)(1) as permitted under this rule 

[4] Paragraph (b) reflects a balancing between the 

interests of preserving client confidentiality and of 

preventing a criminal act that a lawyer reasonably 

believes* is likely to result in death or substantial* bodily 

harm to an individual.  A lawyer who reveals information 

protected by Business and Professions Code section 6068, 

subdivision (e)(1) as permitted under this rule is not 

subject to discipline.  

No duty to reveal information protected by Business and 

Professions Code section 6068, subdivision (e)(1) 

[5] Neither Business and Professions Code section 6068, 

subdivision (e)(2) nor paragraph (b) imposes an 

affirmative obligation on a lawyer to reveal information 

protected by Business and Professions Code section 6068, 

subdivision (e)(1) in order to prevent harm.  A lawyer may 

decide not to reveal such information.  Whether a lawyer 

chooses to reveal information protected by section 6068, 

subdivision (e)(1) as permitted under this rule is a matter 

for the individual lawyer to decide, based on all the facts 

and circumstances, such as those discussed in Comment 

[6] of this rule. 

Whether to reveal information protected by Business and 

Professions Code section 6068, subdivision (e) as 

permitted under paragraph (b) 

[6] Disclosure permitted under paragraph (b) is 

ordinarily a last resort, when no other available action is 
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reasonably* likely to prevent the criminal act. Prior to 

revealing information protected by Business and 

Professions Code section 6068, subdivision (e)(1) as 

permitted by paragraph (b), the lawyer must, if 

reasonable* under the circumstances, make a good faith 

effort to persuade the client to take steps to avoid the 

criminal act or threatened harm.  Among the factors to be 

considered in determining whether to disclose information 

protected by section 6068, subdivision (e)(1) are the 

following: 

(1) the amount of time that the lawyer has to make 

a decision about disclosure;  

(2) whether the client or a third-party has made 

similar threats before and whether they have ever 

acted or attempted to act upon them;  

(3) whether the lawyer believes* the lawyer’s 

efforts to persuade the client or a third person* not to 

engage in the criminal conduct have or have not been 

successful;  

(4) the extent of adverse effect to the client’s rights 

under the Fifth, Sixth and Fourteenth Amendments 

of the United States Constitution and analogous 

rights and privacy rights under Article I of the 

Constitution of the State of California that may result 

from disclosure contemplated by the lawyer;  

(5) the extent of other adverse effects to the client 

that may result from disclosure contemplated by the 

lawyer; and  

(6) the nature and extent of information that must 

be disclosed to prevent the criminal act or threatened 

harm. 

A lawyer may also consider whether the prospective harm 

to the victim or victims is imminent in deciding whether 

to disclose the information protected by section 6068, 

subdivision (e)(1).  However, the imminence of the harm 

is not a prerequisite to disclosure and a lawyer may 

disclose the information protected by section 6068, 

subdivision (e)(1) without waiting until immediately 

before the harm is likely to occur. 

Whether to counsel client or third person* not to commit a 

criminal act reasonably* likely to result in death or 

substantial* bodily harm 

[7] Paragraph (c)(1) provides that before a lawyer may 

reveal information protected by Business and Professions 

Code section 6068, subdivision (e)(1), the lawyer must, if 

reasonable* under the circumstances, make a good faith 

effort to persuade the client not to commit or to continue 

the criminal act, or to persuade the client to otherwise 

pursue a course of conduct that will prevent the threatened 

death or substantial* bodily harm, including persuading 

the client to take action to prevent a third person* from 

committing or continuing a criminal act.  If necessary, the 

client may be persuaded to do both.  The interests 

protected by such counseling are the client’s interests in 

limiting disclosure of information protected by section 

6068, subdivision (e) and in taking responsible action to 

deal with situations attributable to the client.  If a client, 

whether in response to the lawyer’s counseling or 

otherwise, takes corrective action — such as by ceasing 

the client’s own criminal act or by dissuading a third 

person* from committing or continuing a criminal act 

before harm is caused — the option for permissive 

disclosure by the lawyer would cease because the threat 

posed by the criminal act would no longer be present.  

When the actor is a nonclient or when the act is deliberate 

or malicious, the lawyer who contemplates making 

adverse disclosure of protected information may 

reasonably* conclude that the compelling interests of the 

lawyer or others in their own personal safety preclude 

personal contact with the actor.  Before counseling an 

actor who is a nonclient, the lawyer should, if reasonable* 

under the circumstances, first advise the client of the 

lawyer’s intended course of action.  If a client or another 

person* has already acted but the intended harm has not 

yet occurred, the lawyer should consider, if reasonable* 

under the circumstances, efforts to persuade the client or 

third person* to warn the victim or consider other 

appropriate action to prevent the harm.  Even when the 

lawyer has concluded that paragraph (b) does not permit 

the lawyer to reveal information protected by section 

6068, subdivision (e)(1), the lawyer nevertheless is 

permitted to counsel the client as to why it may be in the 

client’s best interest to consent to the attorney’s disclosure 

of that information. 

Disclosure of information protected by Business and 

Professions Code section 6068, subdivision (e)(1) must be 

no more than is reasonably* necessary to prevent the 

criminal act 

[8] Paragraph (d) requires that disclosure of information 

protected by Business and Professions Code section 6068, 

subdivision (e) as permitted by paragraph (b), when made, 

must be no more extensive than is necessary to prevent the 

criminal act.  Disclosure should allow access to the 

information to only those persons* who the lawyer 

reasonably believes* can act to prevent the harm.  Under 

some circumstances, a lawyer may determine that the best 

course to pursue is to make an anonymous disclosure to 

the potential victim or relevant law-enforcement 

authorities.  What particular measures are reasonable* 

depends on the circumstances known* to the lawyer. 

Relevant circumstances include the time available, 

whether the victim might be unaware of the threat, the 

lawyer’s prior course of dealings with the client, and the 

extent of the adverse effect on the client that may result 

from the disclosure contemplated by the lawyer. 
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Informing client pursuant to paragraph (c)(2) of lawyer’s 

ability or decision to reveal information protected by 

Business and Professions Code section 6068, subdivision 

(e)(1) 

[9] A lawyer is required to keep a client reasonably* 

informed about significant developments regarding the 

representation. (See rule 1.4; Bus. & Prof. Code, § 6068, 

subd. (m).)  Paragraph (c)(2), however, recognizes that 

under certain circumstances, informing a client of the 

lawyer’s ability or decision to reveal information protected 

by section 6068, subdivision (e)(1) as permitted in 

paragraph (b) would likely increase the risk of death or 

substantial* bodily harm, not only to the originally-intended 

victims of the criminal act, but also to the client or members 

of the client’s family, or to the lawyer or the lawyer’s 

family or associates.  Therefore, paragraph (c)(2) requires a 

lawyer to inform the client of the lawyer’s ability or 

decision to reveal information protected by section 6068, 

subdivision (e)(1) as permitted in paragraph (b) only if it is 

reasonable* to do so under the circumstances.  Paragraph 

(c)(2) further recognizes that the appropriate time for the 

lawyer to inform the client may vary depending upon the 

circumstances.  (See Comment [10] of this rule.)  Among 

the factors to be considered in determining an appropriate 

time, if any, to inform a client are: 

(1) whether the client is an experienced user of 

legal services;  

(2) the frequency of the lawyer’s contact with the 

client;  

(3) the nature and length of the professional 

relationship with the client; 

(4) whether the lawyer and client have discussed 

the lawyer’s duty of confidentiality or any 

exceptions to that duty; 

(5) the likelihood that the client’s matter will 

involve information within paragraph (b);  

(6) the lawyer’s belief,* if applicable, that so 

informing the client is likely to increase the 

likelihood that a criminal act likely to result in the 

death of, or substantial* bodily harm to, an 

individual; and  

(7) the lawyer’s belief,* if applicable, that good 

faith efforts to persuade a client not to act on a threat 

have failed. 

Avoiding a chilling effect on the lawyer-client relationship 

[10] The foregoing flexible approach to the lawyer’s 

informing a client of his or her ability or decision to reveal 

information protected by Business and Professions Code 

section 6068, subdivision (e)(1) recognizes the concern 

that informing a client about limits on confidentiality may 

have a chilling effect on client communication.  (See 

Comment [1].)  To avoid that chilling effect, one lawyer 

may choose to inform the client of the lawyer’s ability to 

reveal information protected by section 6068, subdivision 

(e)(1) as early as the outset of the representation, while 

another lawyer may choose to inform a client only at a 

point when that client has imparted information that 

comes within paragraph (b), or even choose not to inform 

a client until such time as the lawyer attempts to counsel 

the client as contemplated in Comment [7].  In each 

situation, the lawyer will have satisfied the lawyer’s 

obligation under paragraph (c)(2), and will not be subject 

to discipline. 

Informing client that disclosure has been made; 

termination of the lawyer-client relationship 

[11] When a lawyer has revealed information protected 

by Business and Professions Code section 6068, 

subdivision (e) as permitted in paragraph (b), in all but 

extraordinary cases the relationship between lawyer and 

client that is based on trust and confidence will have 

deteriorated so as to make the lawyer’s representation of 

the client impossible.  Therefore, when the relationship 

has deteriorated because of the lawyer’s disclosure, the 

lawyer is required to seek to withdraw from the 

representation, unless the client has given informed 

consent* to the lawyer’s continued representation.  The 

lawyer normally must inform the client of the fact of the 

lawyer’s disclosure.  If the lawyer has a compelling 

interest in not informing the client, such as to protect the 

lawyer, the lawyer’s family or  a third person* from the 

risk of death or substantial* bodily harm, the lawyer must 

withdraw from the representation.  (See rule 1.16.) 

Other consequences of the lawyer’s disclosure 

[12] Depending upon the circumstances of a lawyer’s 

disclosure of information protected by Business and 

Professions Code section 6068, subdivision (e)(1) as 

permitted by this rule, there may be other important issues 

that a lawyer must address.  For example, a lawyer who is 

likely to testify as a witness in a matter involving a client 

must comply with rule 3.7.  Similarly, the lawyer must 

also consider his or her duties of loyalty and competence.  

(See rules 1.7 and 1.1.) 

Other exceptions to confidentiality under California law 

[13] This rule is not intended to augment, diminish, or 

preclude any other exceptions to the duty to preserve 

information protected by Business and Professions Code 

section 6068, subdivision (e)(1) recognized under 

California law. 

Rule 1.7  Conflict of Interest: Current Clients 

(a) A lawyer shall not, without informed written 

consent* from each client and compliance with paragraph 
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(d), represent a client if the representation is directly 

adverse to another client in the same or a separate matter. 

(b) A lawyer shall not, without informed written 

consent* from each affected client and compliance with 

paragraph (d), represent a client if there is a significant 

risk the lawyer’s representation of the client will be 

materially limited by the lawyer’s responsibilities to or 

relationships with another client, a former client or a third 

person,* or by the lawyer’s own interests. 

(c) Even when a significant risk requiring a lawyer to 

comply with paragraph (b) is not present, a lawyer shall 

not represent a client without written* disclosure of the 

relationship to the client and compliance with paragraph 

(d) where:  

(1) the lawyer has, or knows* that another lawyer 

in the lawyer’s firm* has, a legal, business, financial, 

professional, or personal relationship with or 

responsibility to a party or witness in the same 

matter; or 

(2)  the lawyer knows* or reasonably should know* 

that another party’s lawyer is a spouse, parent, child, 

or sibling of the lawyer, lives with the lawyer, is a 

client of the lawyer or another lawyer in the lawyer’s 

firm,* or has an intimate personal relationship with 

the lawyer. 

(d) Representation is permitted under this rule only if the 

lawyer complies with paragraphs (a), (b), and (c), and:  

(1) the lawyer reasonably believes* that the lawyer 

will be able to provide competent and diligent 

representation to each affected client; 

(2) the representation is not prohibited by law; and 

(3) the representation does not involve the 

assertion of a claim by one client against another 

client represented by the lawyer in the same 

litigation or other proceeding before a tribunal. 

(e) For purposes of this rule, “matter” includes any 

judicial or other proceeding, application, request for a 

ruling or other determination, contract, transaction, claim, 

controversy, investigation, charge, accusation, arrest, or 

other deliberation, decision, or action that is focused on 

the interests of specific persons,* or a discrete and 

identifiable class of persons.* 

Comment 

[1] Loyalty and independent judgment are essential 

elements in the lawyer’s relationship to a client.  The duty 

of undivided loyalty to a current client prohibits 

undertaking representation directly adverse to that client 

without that client’s informed written consent.*  Thus, 

absent consent, a lawyer may not act as an advocate in one 

matter against a person* the lawyer represents in some 

other matter, even when the matters are wholly unrelated. 

(See Flatt v. Superior Court (1994) 9 Cal.4th 275 [36 

Cal.Rptr.2d 537].)  A directly adverse conflict under 

paragraph (a) can arise in a number of ways, for example, 

when: (i) a lawyer accepts representation of more than one 

client in a matter in which the interests of the clients 

actually conflict; (ii) a lawyer, while representing a client, 

accepts in another matter the representation of a person* 

who, in the first matter, is directly adverse to the lawyer’s 

client; or (iii) a lawyer accepts representation of a person* 

in a matter in which an opposing party is a client of the 

lawyer or the lawyer’s law firm.*  Similarly, direct 

adversity can arise when a lawyer cross-examines a non-

party witness who is the lawyer’s client in another matter, 

if the examination is likely to harm or embarrass the 

witness.  On the other hand, simultaneous representation 

in unrelated matters of clients whose interests are only 

economically adverse, such as representation of 

competing economic enterprises in unrelated litigation, 

does not ordinarily constitute a conflict of interest and 

thus may not require informed written consent* of the 

respective clients. 

[2] Paragraphs (a) and (b) apply to all types of legal 

representations, including the concurrent representation of 

multiple parties in litigation or in a single transaction or in 

some other common enterprise or legal relationship.  

Examples of the latter include the formation of a 

partnership for several partners* or a corporation for 

several shareholders, the preparation of a pre-nuptial 

agreement, or joint or reciprocal wills for a husband and 

wife, or the resolution of an “uncontested” marital 

dissolution.  If a lawyer initially represents multiple 

clients with the informed written consent* as required 

under paragraph (b), and circumstances later develop 

indicating that direct adversity exists between the clients, 

the lawyer must obtain further informed written consent* 

of the clients under paragraph (a). 

[3] In State Farm Mutual Automobile Insurance 

Company v. Federal Insurance Company (1999) 72 

Cal.App.4th 1422 [86 Cal.Rptr.2d 20], the court held that 

paragraph (C)(3) of predecessor rule 3-310 was violated 

when a lawyer, retained by an insurer to defend one suit, 

and while that suit was still pending, filed a direct action 

against the same insurer in an unrelated action without 

securing the insurer’s consent.  Notwithstanding State 

Farm, paragraph (a) does not apply with respect to the 

relationship between an insurer and a lawyer when, in 

each matter, the insurer’s interest is only as an indemnity 

provider and not as a direct party to the action. 

[4] Even where there is no direct adversity, a conflict of 

interest requiring informed written consent* under 

paragraph (b) exists if there is a significant risk that a 

lawyer’s ability to consider, recommend or carry out an 

appropriate course of action for the client will be 

materially limited as a result of the lawyer’s other 
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responsibilities, interests, or relationships, whether legal, 

business, financial, professional, or personal.  For 

example, a lawyer’s obligations to two or more clients in 

the same matter, such as several individuals seeking to 

form a joint venture, may materially limit the lawyer’s 

ability to recommend or advocate all possible positions 

that each might take because of the lawyer’s duty of 

loyalty to the other clients.  The risk is that the lawyer 

may not be able to offer alternatives that would otherwise 

be available to each of the clients.  The mere possibility of 

subsequent harm does not itself require disclosure and 

informed written consent.*  The critical questions are the 

likelihood that a difference in interests exists or will 

eventuate and, if it does, whether it will materially 

interfere with the lawyer’s independent professional 

judgment in considering alternatives or foreclose courses 

of action that reasonably* should be pursued on behalf of 

each client.  The risk that the lawyer’s representation may 

be materially limited may also arise from present or past 

relationships between the lawyer, or another member of 

the lawyer’s firm*, with a party, a witness, or another 

person* who may be affected substantially by the 

resolution of the matter. 

[5] Paragraph (c) requires written* disclosure of any of 

the specified relationships even if there is not a significant 

risk the relationship will materially limit the lawyer’s 

representation of the client.  However, if the particular 

circumstances present a significant risk the relationship 

will materially limit the lawyer’s representation of the 

client, informed written consent* is required under 

paragraph (b). 

[6] Ordinarily paragraphs (a) and (b) will not require 

informed written consent* simply because a lawyer takes 

inconsistent legal positions in different tribunals* at 

different times on behalf of different clients.  Advocating 

a legal position on behalf of a client that might create 

precedent adverse to the interests of another client 

represented by a lawyer in an unrelated matter is not 

sufficient, standing alone, to create a conflict of interest 

requiring informed written consent.*  Informed written 

consent* may be required, however, if there is a 

significant risk that: (i) the lawyer may temper the 

lawyer’s advocacy on behalf of one client out of concern 

about creating precedent adverse to the interest of another 

client; or (ii) the lawyer’s action on behalf of one client 

will materially limit the lawyer’s effectiveness in 

representing another client in a different case, for 

example, when a decision favoring one client will create a 

precedent likely to seriously weaken the position taken on 

behalf of the other client.  Factors relevant in determining 

whether the clients’ informed written consent* is required 

include: the courts and jurisdictions where the different 

cases are pending, whether a ruling in one case would 

have a precedential effect on the other case, whether the 

legal question is substantive or procedural, the temporal 

relationship between the matters, the significance of the 

legal question to the immediate and long-term interests of 

the clients involved, and the clients’ reasonable* 

expectations in retaining the lawyer. 

[7] Other rules and laws may preclude the disclosures 

necessary to obtain the informed written consent* or 

provide the information required to permit representation 

under this rule.  (See, e.g., Bus. & Prof. Code, § 6068, 

subd. (e)(1) and rule 1.6.)  If such disclosure is precluded, 

representation subject to paragraph (a), (b), or (c) of this 

rule is likewise precluded. 

[8] Paragraph (d) imposes conditions that must be 

satisfied even if informed written consent* is obtained as 

required by paragraphs (a) or (b) or the lawyer has 

informed the client in writing* as required by paragraph 

(c).  There are some matters in which the conflicts are 

such that even informed written consent* may not suffice 

to permit representation.  (See Woods v. Superior Court 

(1983) 149 Cal.App.3d 931 [197 Cal.Rptr. 185]; Klemm v. 

Superior Court (1977) 75 Cal.App.3d 893 [142 Cal.Rptr. 

509]; Ishmael v. Millington (1966) 241 Cal.App.2d 520 

[50 Cal.Rptr. 592].) 

[9] This rule does not preclude an informed written 

consent* to a future conflict in compliance with applicable 

case law.  The effectiveness of an advance consent is 

generally determined by the extent to which the client 

reasonably* understands the material risks that the consent 

entails.  The more comprehensive the explanation of the 

types of future representations that might arise and the 

actual and reasonably* foreseeable adverse consequences 

to the client of those representations, the greater the 

likelihood that the client will have the requisite 

understanding.  The experience and sophistication of the 

client giving consent, as well as whether the client is 

independently represented in connection with giving 

consent, are also relevant in determining whether the 

client reasonably* understands the risks involved in giving 

consent.  An advance consent cannot be effective if the 

circumstances that materialize in the future make the 

conflict nonconsentable under paragraph (d).  A lawyer 

who obtains from a client an advance consent that 

complies with this rule will have all the duties of a lawyer 

to that client except as expressly limited by the consent.  

A lawyer cannot obtain an advance consent to 

incompetent representation. (See rule 1.8.8.) 

[10] A material change in circumstances relevant to 

application of this rule may trigger a requirement to make 

new disclosures and, where applicable, obtain new 

informed written consents.*  In the absence of such 

consents, depending on the circumstances, the lawyer may 

have the option to withdraw from one or more of the 

representations in order to avoid the conflict.  The lawyer 

must seek court approval where necessary and take steps 

to minimize harm to the clients.  See rule 1.16.  The 

lawyer must continue to protect the confidences of the 

clients from whose representation the lawyer has 

withdrawn.  (See rule 1.9(c).) 
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[11] For special rules governing membership in a legal 

service organization, see rule 6.3; and for work in 

conjunction with certain limited legal services programs, 

see rule 6.5. 

Rule 1.8.1  Business Transactions with a Client 
and Pecuniary Interests Adverse to a Client 

A lawyer shall not enter into a business transaction with a 

client, or knowingly* acquire an ownership, possessory, 

security or other pecuniary interest adverse to a client, 

unless each of the following requirements has been 

satisfied: 

(a) the transaction or acquisition and its terms are fair 

and reasonable* to the client and the terms and the 

lawyer’s role in the transaction or acquisition are fully 

disclosed and transmitted in writing* to the client in a 

manner that should reasonably* have been understood by 

the client;  

(b) the client either is represented in the transaction or 

acquisition by an independent lawyer of the client’s 

choice or the client is advised in writing* to seek the 

advice of an independent lawyer of the client’s choice and 

is given a reasonable* opportunity to seek that advice; and 

(c) the client thereafter provides informed written 

consent* to the terms of the transaction or acquisition, and 

to the lawyer’s role in it. 

Comment 

[1] A lawyer has an “other pecuniary interest adverse to 

a client” within the meaning of this rule when the lawyer 

possesses a legal right to significantly impair or prejudice 

the client’s rights or interests without court action.  (See 

Fletcher v. Davis (2004) 33 Cal.4th 61, 68 [14 Cal.Rptr.3d 

58]; see also Bus. & Prof. Code, § 6175.3 [Sale of 

financial products to elder or dependent adult clients; 

Disclosure]; Fam. Code, §§ 2033-2034 [Attorney lien on 

community real property].)  However, this rule does not 

apply to a charging lien given to secure payment of a 

contingency fee.  (See Plummer v. Day/Eisenberg, LLP 

(2010) 184 Cal.App.4th 38 [108 Cal.Rptr.3d 455].) 

[2] For purposes of this rule, factors that can be 

considered in determining whether a lawyer is 

independent include whether the lawyer: (i) has a financial 

interest in the transaction or acquisition; and (ii) has a 

close legal, business, financial, professional or personal 

relationship with the lawyer seeking the client’s consent. 

[3] Fairness and reasonableness under paragraph (a) are 

measured at the time of the transaction or acquisition 

based on the facts that then exist. 

[4] In some circumstances, this rule may apply to a 

transaction entered into with a former client.  (Compare 

Hunniecutt v. State Bar (1988) 44 Cal.3d 362, 370-71 

[“[W]hen an attorney enters into a transaction with a 

former client regarding a fund which resulted from the 

attorney’s representation, it is reasonable to examine the 

relationship between the parties for indications of special 

trust resulting therefrom. We conclude that if there is 

evidence that the client placed his trust in the attorney 

because of the representation, an attorney-client 

relationship exists for the purposes of [the predecessor 

rule) even if the representation has otherwise ended [and] 

It appears that [the client] became a target of [the 

lawyer’s] solicitation because he knew, through his 

representation of her, that she had recently received the 

settlement fund [and the court also found the client to be 

unsophisticated].”] with Wallis v. State Bar (1942) 21 

Cal.2d 322 [finding lawyer not subject to discipline for 

entering into business transaction with a former client 

where the former client was a sophisticated 

businesswoman who had actively negotiated for terms she 

thought desirable, and the transaction was not connected 

with the matter on which the lawyer previously 

represented her].) 

[5]  This rule does not apply to the agreement by which 

the lawyer is retained by the client, unless the agreement 

confers on the lawyer an ownership, possessory, security, 

or other pecuniary interest adverse to the client.  Such an 

agreement is governed, in part, by rule 1.5.  This rule also 

does not apply to an agreement to advance to or deposit 

with a lawyer a sum to be applied to fees, or costs or other 

expenses, to be incurred in the future. Such agreements 

are governed, in part, by rules 1.5 and 1.15. 

[6] This rule does not apply: (i) where a lawyer and 

client each make an investment on terms offered by a third 

person* to the general public or a significant portion 

thereof; or (ii) to standard commercial transactions for 

products or services that a lawyer acquires from a client 

on the same terms that the client generally markets them 

to others, where the lawyer has no advantage in dealing 

with the client. 

Rule 1.8.2 Use of Current Client’s Information 

A lawyer shall not use a client’s information protected by 

Business and Professions Code section 6068, subdivision 

(e)(1) to the disadvantage of the client unless the client 

gives informed consent,* except as permitted by these 

rules or the State Bar Act. 

Comment 

A lawyer violates the duty of loyalty by using information 

protected by Business and Professions Code section 6068, 

subdivision (e)(1) to the disadvantage of a current client. 



RULES OF PROFESSIONAL CONDUCT 

(effective on November 1, 2018) 
 

14 An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1. 2018 

Rule 1.8.3  Gifts from Client 

(a) A lawyer shall not: 

(1) solicit a client to make a substantial* gift, 

including a testamentary gift, to the lawyer or a 

person* related to the lawyer, unless the lawyer or 

other recipient of the gift is related to the client, or 

(2) prepare on behalf of a client an instrument 

giving the lawyer or a person* related to the lawyer 

any substantial* gift, unless (i) the lawyer or other 

recipient of the gift is related to the client, or (ii) the 

client has been advised by an independent lawyer 

who has provided a certificate of independent review 

that complies with the requirements of Probate Code 

section 21384. 

(b) For purposes of this rule, related persons* include a 

person* who is “related by blood or affinity” as that term 

is defined in California Probate Code section 21374, 

subdivision (a). 

Comment 

[1] A lawyer or a person* related to a lawyer may accept 

a gift from the lawyer’s client, subject to general standards 

of fairness and absence of undue influence.  A lawyer also 

does not violate this rule merely by engaging in conduct 

that might result in a client making a gift, such as by 

sending the client a wedding announcement.  Discipline is 

appropriate where impermissible influence occurs.  (See 

Magee v. State Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 

839].) 

[2] This rule does not prohibit a lawyer from seeking to 

have the lawyer or a partner* or associate of the lawyer 

named as executor of the client’s estate or to another 

potentially lucrative fiduciary position.  Such 

appointments, however, will be subject to rule 1.7(b) and 

(c). 

Rule 1.8.4  [Reserved] 

Rule 1.8.5  Payment of Personal or Business 
Expenses Incurred by or for a Client 

(a) A lawyer shall not directly or indirectly pay or agree 

to pay, guarantee, or represent that the lawyer or lawyer’s 

law firm* will pay the personal or business expenses of a 

prospective or existing client. 

(b) Notwithstanding paragraph (a), a lawyer may: 

(1) pay or agree to pay such expenses to third 

persons,* from funds collected or to be collected for 

the client as a result of the representation, with the 

consent of the client; 

(2) after the lawyer is retained by the client, agree 

to lend money to the client based on the client’s 

written* promise to repay the loan, provided the 

lawyer complies with rules 1.7(b), 1.7(c), and 1.8.1 

before making the loan or agreeing to do so; 

(3) advance the costs of prosecuting or defending a 

claim or action, or of otherwise protecting or 

promoting the client’s interests, the repayment of 

which may be contingent on the outcome of the 

matter; and 

(4) pay the costs of prosecuting or defending a 

claim or action, or of otherwise protecting or 

promoting the interests of an indigent person* in a 

matter in which the lawyer represents the client. 

(c) “Costs” within the meaning of paragraphs (b)(3) and 

(b)(4) are not limited to those costs that are taxable or 

recoverable under any applicable statute or rule of court 

but may include any reasonable* expenses of litigation, 

including court costs, and reasonable* expenses in 

preparing for litigation or in providing other legal services 

to the client. 

(d) Nothing in this rule shall be deemed to limit the 

application of rule 1.8.9. 

Rule 1.8.6  Compensation from One Other than 
Client 

A lawyer shall not enter into an agreement for, charge, or 

accept compensation for representing a client from one 

other than the client unless: 

(a) there is no interference with the lawyer’s 

independent professional judgment or with the lawyer-

client relationship;  

(b) information is protected as required by Business and 

Professions Code section 6068, subdivision (e)(1) and rule 

1.6; and 

(c) the lawyer obtains the client’s informed written 

consent* at or before the time the lawyer has entered into 

the agreement for, charged, or accepted the compensation, 

or as soon thereafter as reasonably* practicable, provided 

that no disclosure or consent is required if: 

(1) nondisclosure or the compensation is otherwise 

authorized by law or a court order; or 

(2) the lawyer is rendering legal services on behalf 

of any public agency or nonprofit organization that 

provides legal services to other public agencies or 

the public. 
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Comment 

[1] A lawyer’s responsibilities in a matter are owed only 

to the client except where the lawyer also represents the 

payor in the same matter.  With respect to the lawyer’s 

additional duties when representing both the client and the 

payor in the same matter, see rule 1.7. 

[2] A lawyer who is exempt from disclosure and consent 

requirements under paragraph (c) nevertheless must 

comply with paragraphs (a) and (b). 

[3] This rule is not intended to abrogate existing 

relationships between insurers and insureds whereby the 

insurer has the contractual right to unilaterally select 

counsel for the insured, where there is no conflict of 

interest. (See San Diego Navy Federal Credit Union v. 

Cumis Insurance Society (1984) 162 Cal.App.3d 358 [208 

Cal.Rptr. 494].). 

[4] In some limited circumstances, a lawyer might not 

be able to obtain client consent before the lawyer has 

entered into an agreement for, charged, or accepted 

compensation, as required by this rule.  This might 

happen, for example, when a lawyer is retained or paid by 

a family member on behalf of an incarcerated client or in 

certain commercial settings, such as when a lawyer is 

retained by a creditors’ committee involved in a corporate 

debt restructuring and agrees to be compensated for any 

services to be provided to other similarly situated creditors 

who have not yet been identified.  In such limited 

situations, paragraph (c) permits the lawyer to comply 

with this rule as soon thereafter as is reasonably* 

practicable. 

[5] This rule is not intended to alter or diminish a 

lawyer’s obligations under rule 5.4(c). 

Rule 1.8.7  Aggregate Settlements 

(a) A lawyer who represents two or more clients shall 

not enter into an aggregate settlement of the claims of or 

against the clients, or in a criminal case an aggregate 

agreement as to guilty or nolo contendere pleas, unless 

each client gives informed written consent.*  The lawyer’s 

disclosure shall include the existence and nature of all the 

claims or pleas involved and of the participation of each 

person* in the settlement.   

(b) This rule does not apply to class action settlements 

subject to court approval. 

Rule 1.8.8  Limiting Liability to Client 

A lawyer shall not: 

(a) Contract with a client prospectively limiting the 

lawyer’s liability to the client for the lawyer’s professional 

malpractice; or 

(b) Settle a claim or potential claim for the lawyer’s 

liability to a client or former client for the lawyer’s 

professional malpractice, unless the client or former client 

is either: 

(1) represented by an independent lawyer 

concerning the settlement; or 

(2) advised in writing* by the lawyer to seek the 

advice of an independent lawyer of the client’s 

choice regarding the settlement and given a 

reasonable* opportunity to seek that advice. 

Comment 

[1] Paragraph (b) does not absolve the lawyer of the 

obligation to comply with other law.  (See, e.g., Bus. & 

Prof. Code, § 6090.5.) 

[2] This rule does not apply to customary qualifications 

and limitations in legal opinions and memoranda, nor does 

it prevent a lawyer from reasonably* limiting the scope of 

the lawyer’s representation.  (See rule 1.2(b).) 

Rule 1.8.9  Purchasing Property at a Foreclosure 
or a Sale Subject to Judicial Review 

(a) A lawyer shall not directly or indirectly purchase 

property at a probate, foreclosure, receiver’s, trustee’s, or 

judicial sale in an action or proceeding in which such 

lawyer or any lawyer affiliated by reason of personal, 

business, or professional relationship with that lawyer or 

with that lawyer’s law firm* is acting as a lawyer for a 

party or as executor, receiver, trustee, administrator, 

guardian, or conservator. 

(b) A lawyer shall not represent the seller at a probate, 

foreclosure, receiver, trustee, or judicial sale in an action 

or proceeding in which the purchaser is a spouse or 

relative of the lawyer or of another lawyer in the lawyer’s 

law firm* or is an employee of the lawyer or the lawyer’s 

law firm.* 

(c) This rule does not prohibit a lawyer’s participation in 

transactions that are specifically authorized by and comply 

with Probate Code sections 9880 through 9885, but such 

transactions remain subject to the provisions of rules 1.8.1 

and 1.7. 

Comment 

A lawyer may lawfully participate in a transaction 

involving a probate proceeding which concerns a client by 

following the process described in Probate Code sections 

9880-9885.  These provisions, which permit what would 

otherwise be impermissible self-dealing by specific 

submissions to and approval by the courts, must be strictly 

followed in order to avoid violation of this rule. 
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Rule 1.8.10  Sexual Relations with Current Client 

(a) A lawyer shall not engage in sexual relations with a 

current client who is not the lawyer’s spouse or registered 

domestic partner, unless a consensual sexual relationship 

existed between them when the lawyer-client relationship 

commenced.  

(b) For purposes of this rule, “sexual relations” means 

sexual intercourse or the touching of an intimate part of 

another person* for the purpose of sexual arousal, 

gratification, or abuse. 

(c) If a person* other than the client alleges a violation 

of this rule, no Notice of Disciplinary Charges may be 

filed by the State Bar against a lawyer under this rule until 

the State Bar has attempted to obtain the client’s statement 

regarding, and has considered, whether the client would 

be unduly burdened by further investigation or a charge. 

Comment  

[1] Although this rule does not apply to a consensual 

sexual relationship that exists when a lawyer-client 

relationship commences, the lawyer nevertheless must 

comply with all other applicable rules.  (See, e.g., rules 

1.1, 1.7, and 2.1.) 

[2] When the client is an organization, this rule applies 

to a lawyer for the organization (whether inside counsel or 

outside counsel) who has sexual relations with a 

constituent of the organization who supervises, directs or 

regularly consults with that lawyer concerning the 

organization’s legal matters.  (See rule 1.13.) 

[3] Business and Professions Code section 6106.9, 

including the requirement that the complaint be verified, 

applies to charges under subdivision (a) of that section.  

This rule and the statute impose different obligations. 

Rule 1.8.11  Imputation of Prohibitions Under 
Rules 1.8.1 to 1.8.9 

While lawyers are associated in a law firm,* a prohibition 

in rules 1.8.1 through 1.8.9 that applies to any one of them 

shall apply to all of them. 

Comment 

A prohibition on conduct by an individual lawyer in rules 

1.8.1 through 1.8.9 also applies to all lawyers associated 

in a law firm* with the personally prohibited lawyer.  For 

example, one lawyer in a law firm* may not enter into a 

business transaction with a client of another lawyer 

associated in the law firm* without complying with rule 

1.8.1, even if the first lawyer is not personally involved in 

the representation of the client.  This rule does not apply 

to rule 1.8.10 since the prohibition in that rule is personal 

and is not applied to associated lawyers. 

Rule 1.9  Duties to Former Clients 

(a) A lawyer who has formerly represented a client in a 

matter shall not thereafter represent another person* in the 

same or a substantially related matter in which that 

person’s* interests are materially adverse to the interests 

of the former client unless the former client gives 

informed written consent.* 

(b) A lawyer shall not knowingly* represent a person* 

in the same or a substantially related matter in which a 

firm* with which the lawyer formerly was associated had 

previously represented a client 

(1) whose interests are materially adverse to that 

person;* and 

(2) about whom the lawyer had acquired 

information protected by Business and Professions 

Code section 6068, subdivision (e) and rules 1.6 and 

1.9(c) that is material to the matter; 

unless the former client gives informed written 

consent.* 

(c) A lawyer who has formerly represented a client in a 

matter or whose present or former firm* has formerly 

represented a client in a matter shall not thereafter: 

(1) use information protected by Business and 

Professions Code section 6068, subdivision (e) and 

rule 1.6 acquired by virtue of the representation of 

the former client to the disadvantage of the former 

client except as these rules or the State Bar Act 

would permit with respect to a current client, or 

when the information has become generally known;* 

or 

(2) reveal information protected by Business and 

Professions Code section 6068, subdivision (e) and 

rule 1.6 acquired by virtue of the representation of 

the former client except as these rules or the State 

Bar Act permit with respect to a current client. 

Comment 

[1] After termination of a lawyer-client relationship, the 

lawyer owes two duties to a former client.  The lawyer 

may not (i) do anything that will injuriously affect the 

former client in any matter in which the lawyer 

represented the former client, or (ii) at any time use 

against the former client knowledge or information 

acquired by virtue of the previous relationship.  (See 

Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 

811 [124 Cal.Rptr.3d 256]; Wutchumna Water Co. v. 

Bailey (1932) 216 Cal. 564 [15 P.2d 505].)  For example, 

(i) a lawyer could not properly seek to rescind on behalf of 

a new client a contract drafted on behalf of the former 

client and (ii) a lawyer who has prosecuted an accused 

person* could not represent the accused in a subsequent 
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civil action against the government concerning the same 

matter.  (See also Bus. & Prof. Code, § 6131; 18 U.S.C. § 

207(a).)  These duties exist to preserve a client’s trust in 

the lawyer and to encourage the client’s candor in 

communications with the lawyer. 

[2] For what constitutes a “matter” for purposes of this 

rule, see rule 1.7(e). 

[3] Two matters are “the same or substantially related” 

for purposes of this rule if they involve a substantial* risk 

of a violation of one of the two duties to a former client 

described above in Comment [1].  For example, this will 

occur: (i) if the matters involve the same transaction or 

legal dispute or other work performed by the lawyer for 

the former client; or (ii) if the lawyer normally would 

have obtained information in the prior representation that 

is protected by Business and Professions Code section 

6068, subdivision (e) and rule 1.6, and the lawyer would 

be expected to use or disclose that information in the 

subsequent representation because it is material to the 

subsequent representation. 

[4] Paragraph (b) addresses a lawyer’s duties to a client 

who has become a former client because the lawyer no 

longer is associated with the law firm* that represents or 

represented the client.  In that situation, the lawyer has a 

conflict of interest only when the lawyer involved has 

actual knowledge of information protected by Business 

and Professions Code section 6068, subdivision (e) and 

rules 1.6 and 1.9(c).  Thus, if a lawyer while with one 

firm* acquired no knowledge or information relating to a 

particular client of the firm,* and that lawyer later joined 

another firm,* neither the lawyer individually nor lawyers 

in the second firm* would violate this rule by representing 

another client in the same or a related matter even though 

the interests of the two clients conflict.  See rule 1.10(b) 

for the restrictions on lawyers in a firm* once a lawyer has 

terminated association with the firm.* 

[5] The fact that information can be discovered in a 

public record does not, by itself, render that information 

generally known* under paragraph (c).  (See, e.g., In the 

Matter of Johnson (Review Dept. 2000) 4 Cal. State Bar 

Ct. Rptr. 179.) 

[6] With regard to the effectiveness of an advance 

consent, see rule 1.7, Comment [9]. With regard to 

imputation of conflicts to lawyers in a firm* with which a 

lawyer is or was formerly associated, see rule 1.10.  

Current and former government lawyers must comply 

with this rule to the extent required by rule 1.11. 

Rule 1.10  Imputation of Conflicts of Interest: 
General Rule 

(a) While lawyers are associated in a firm,* none of 

them shall knowingly* represent a client when any one of 

them practicing alone would be prohibited from doing so 

by rules 1.7 or 1.9, unless 

(1) the prohibition is based on a personal interest of 

the prohibited lawyer and does not present a 

significant risk of materially limiting the 

representation of the client by the remaining lawyers 

in the firm;* or 

(2) the prohibition is based upon rule 1.9(a) or (b) 

and arises out of the prohibited lawyer’s association 

with a prior firm,* and 

(i) the prohibited lawyer did not substantially 

participate in the same or a substantially related 

matter; 

(ii) the prohibited lawyer is timely screened* 

from any participation in the matter and is 

apportioned no part of the fee therefrom; and 

(iii) written* notice is promptly given to any 

affected former client to enable the former 

client to ascertain compliance with the 

provisions of this rule, which shall include a 

description of the screening* procedures 

employed; and an agreement by the firm* to 

respond promptly to any written* inquiries or 

objections by the former client about the 

screening* procedures. 

(b) When a lawyer has terminated an association with a 

firm,* the firm* is not prohibited from thereafter 

representing a person* with interests materially adverse to 

those of a client represented by the formerly associated 

lawyer and not currently represented by the firm,* unless: 

(1) the matter is the same or substantially related to 

that in which the formerly associated lawyer 

represented the client; and 

(2) any lawyer remaining in the firm* has 

information protected by Business and Professions 

Code section 6068, subdivision (e) and rules 1.6 and 

1.9(c) that is material to the matter. 

(c) A prohibition under this rule may be waived by each 

affected client under the conditions stated in rule 1.7. 

(d) The imputation of a conflict of interest to lawyers 

associated in a firm* with former or current government 

lawyers is governed by rule 1.11. 

Comment 

[1] In determining whether a prohibited lawyer’s 

previously participation was substantial,* a number of 

factors should be considered, such as the lawyer’s level of 

responsibility in the prior matter, the duration of the 

lawyer’s participation, the extent to which the lawyer 
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advised or had personal contact with the former client, and 

the extent to which the lawyer was exposed to confidential 

information of the former client likely to be material in the 

current matter. 

[2] Paragraph (a) does not prohibit representation by 

others in the law firm* where the person* prohibited from 

involvement in a matter is a nonlawyer, such as a 

paralegal or legal secretary.  Nor does paragraph (a) 

prohibit representation if the lawyer is prohibited from 

acting because of events before the person* became a 

lawyer, for example, work that the person* did as a law 

student. Such persons,* however, ordinarily must be 

screened* from any personal participation in the matter. 

(See rules 1.0.1(k) and 5.3.) 

[3] Paragraph (a)(2)(ii) does not prohibit the screened* 

lawyer from receiving a salary or partnership share 

established by prior independent agreement, but that 

lawyer may not receive compensation directly related to 

the matter in which the lawyer is prohibited. 

[4] Where a lawyer is prohibited from engaging in 

certain transactions under rules 1.8.1 through 1.8.9, rule 

1.8.11, and not this rule, determines whether that 

prohibition also applies to other lawyers associated in a 

firm* with the personally prohibited lawyer. 

[5] The responsibilities of managerial and supervisory 

lawyers prescribed by rules 5.1 and 5.3 apply to 

screening* arrangements implemented under this rule. 

[6] Standards for disqualification, and whether in a 

particular matter (1) a lawyer’s conflict will be imputed to 

other lawyers in the same firm,* or (2) the use of a timely 

screen* is effective to avoid that imputation, are also the 

subject of statutes and case law.  (See, e.g., Code Civ. 

Proc., § 128, subd. (a)(5); Pen. Code, § 1424; In re 

Charlisse C. (2008) 45 Cal.4th 145 [84 Cal.Rptr.3d 597]; 

Rhaburn v. Superior Court (2006) 140 Cal.App.4th 1566 

[45 Cal.Rptr.3d 464]; Kirk v. First American Title Ins. Co. 

(2010) 183 Cal.App.4th 776 [108 Cal.Rptr.3d 620].) 

Rule 1.11  Special Conflicts of Interest for Former 
and Current Government Officials and 
Employees 

(a) Except as law may otherwise expressly permit, a 

lawyer who has formerly served as a public official or 

employee of the government: 

(1) is subject to rule 1.9(c); and 

(2) shall not otherwise represent a client in 

connection with a matter in which the lawyer 

participated personally and substantially as a public 

official or employee, unless the appropriate 

government agency gives its informed written 

consent* to the representation.  This paragraph shall 

not apply to matters governed by rule 1.12(a).  

(b) When a lawyer is prohibited from representation 

under paragraph (a), no lawyer in a firm* with which that 

lawyer is associated may knowingly* undertake or 

continue representation in such a matter unless: 

(1) the personally prohibited lawyer is timely 

screened* from any participation in the matter and is 

apportioned no part of the fee therefrom; and 

(2) written* notice is promptly given to the 

appropriate government agency to enable it to 

ascertain compliance with the provisions of this rule 

(c) Except as law may otherwise expressly permit, a 

lawyer who was a public official or employee and, during 

that employment, acquired information that the lawyer 

knows* is confidential government information about a 

person,* may not represent a private client whose interests 

are adverse to that person* in a matter in which the 

information could be used to the material disadvantage of 

that person.*  As used in this rule, the term “confidential 

government information” means information that has been 

obtained under governmental authority, that, at the time 

this rule is applied, the government is prohibited by law 

from disclosing to the public, or has a legal privilege not 

to disclose, and that is not otherwise available to the 

public.  A firm* with which that lawyer is associated may 

undertake or continue representation in the matter only if 

the personally prohibited lawyer is timely screened* from 

any participation in the matter and is apportioned no part 

of the fee therefrom. 

(d) Except as law may otherwise expressly permit, a 

lawyer currently serving as a public official or employee:  

(1) is subject to rules 1.7 and 1.9; and 

(2) shall not:  

(i) participate in a matter in which the lawyer 

participated personally and substantially while 

in private practice or nongovernmental 

employment, unless the appropriate 

government agency gives its informed written 

consent;* or 

(ii) negotiate for private employment with 

any person* who is involved as a party, or as a 

lawyer for a party, or with a law firm* for a 

party, in a matter in which the lawyer is 

participating personally and substantially, 

except that a lawyer serving as a law clerk to a 

judge, other adjudicative officer or arbitrator 

may negotiate for private employment as 

permitted by rule 1.12(b) and subject to the 

conditions stated in rule 1.12(b).  
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Comment 

[1] Rule 1.10 is not applicable to the conflicts of interest 

addressed by this rule.  

[2] For what constitutes a “matter” for purposes of this 

rule, see rule 1.7(e). 

[3] Paragraphs (a)(2) and (d)(2) apply regardless of 

whether a lawyer is adverse to a former client.  Both 

provisions apply when the former public official or 

employee of the government has personally and 

substantially participated in the matter.  Personal 

participation includes both direct participation and the 

supervision of a subordinate’s participation.  Substantial* 

participation requires that the lawyer’s involvement be of 

significance to the matter.  Participation may be 

substantial* even though it is not determinative of the 

outcome of a particular matter.  However, it requires more 

than official responsibility, knowledge, perfunctory 

involvement, or involvement on an administrative or 

peripheral issue.  A finding of substantiality should be 

based not only on the effort devoted to the matter, but also 

on the importance of the effort.  Personal and substantial* 

participation may occur when, for example, a lawyer 

participates through decision, approval, disapproval, 

recommendation, investigation or the rendering of advice 

in a particular matter. 

[4] By requiring a former government lawyer to comply 

with rule 1.9(c), paragraph (a)(1) protects information 

obtained while working for the government to the same 

extent as information learned while representing a private 

client.  This provision applies regardless of whether the 

lawyer was working in a “legal” capacity.  Thus, 

information learned by the lawyer while in public service 

in an administrative, policy, or advisory position also is 

covered by paragraph (a)(1). 

[5] Paragraph (c) operates only when the lawyer in 

question has actual knowledge of the information; it does 

not operate with respect to information that merely could 

be imputed to the lawyer.   

[6] When a lawyer has been employed by one 

government agency and then moves to a second 

government agency, it may be appropriate to treat that 

second agency as another client for purposes of this rule, 

as when a lawyer is employed by a city and subsequently 

is employed by a federal agency.  Because conflicts of 

interest are governed by paragraphs (a) and (b), the latter 

agency is required to screen* the lawyer.  Whether two 

government agencies should be regarded as the same or 

different clients for conflict of interest purposes is beyond 

the scope of these rules.  (See rule 1.13, Comment [6]; see 

also Civil Service Commission v. Superior Court (1984) 

163 Cal.App.3d 70, 76-78 [209 Cal.Rptr. 159].)  

[7] Paragraphs (b) and (c) do not prohibit a lawyer from 

receiving a salary or partnership share established by prior 

independent agreement, but that lawyer may not receive 

compensation directly relating the lawyer’s compensation 

to the fee in the matter in which the lawyer is personally 

prohibited from participating. 

[8] Paragraphs (a) and (d) do not prohibit a lawyer from 

jointly representing a private party and a government 

agency when doing so is permitted by rule 1.7 and is not 

otherwise prohibited by law. 

[9] A lawyer serving as a public official or employee of 

the government may participate in a matter in which the 

lawyer participated substantially while in private practice 

or non-governmental employment only if: (i) the 

government agency gives its informed written consent* as 

required by paragraph (d)(2)(i); and (ii) the former client 

gives its informed written consent* as required by rule 

1.9, to which the lawyer is subject by paragraph (d)(1). 

[10] This rule is not intended to address whether in a 

particular matter: (i) a lawyer’s conflict under paragraph 

(d) will be imputed to other lawyers serving in the same 

governmental agency; or (ii) the use of a timely screen* 

will avoid that imputation.  The imputation and screening* 

rules for lawyers moving from private practice into 

government service under paragraph (d) are left to be 

addressed by case law and its development.  (See City & 

County of San Francisco v. Cobra Solutions, Inc. (2006) 

38 Cal.4th 839, 847, 851-54 [43 Cal.Rptr.3d 776]; City of 

Santa Barbara v. Superior Court (2004) 122 Cal.App.4th 

17, 26-27 [18 Cal.Rptr.3d 403].)  Regarding the standards 

for recusals of prosecutors in criminal matters, see Penal 

Code section 1424; Haraguchi v. Superior Court (2008) 

43 Cal. 4th 706, 711-20 [76 Cal.Rptr.3d 250]; and 

Hollywood v. Superior Court (2008) 43 Cal.4th 721, 727-

35 [76 Cal.Rptr.3d 264].  Concerning prohibitions against 

former prosecutors participating in matters in which they 

served or participated in as prosecutor, see, e.g., Business 

and Professions Code section 6131 and 18 United States 

Code section 207(a). 

Rule 1.12  Former Judge, Arbitrator, Mediator, or 
Other Third-Party Neutral 

(a) Except as stated in paragraph (d), a lawyer shall not 

represent anyone in connection with a matter in which the 

lawyer participated personally and substantially as a judge 

or other adjudicative officer, judicial staff attorney or law 

clerk to such a person* or as an arbitrator, mediator, or 

other third-party neutral, unless all parties to the 

proceeding give informed written consent.* 

(b) A lawyer shall not seek employment from any 

person* who is involved as a party or as lawyer for a 

party, or with a law firm* for a party, in a matter in which 

the lawyer is participating personally and substantially as 

a judge or other adjudicative officer or as an arbitrator, 

mediator, or other third party neutral.  A lawyer serving as 

a judicial staff attorney or law clerk to a judge or other 
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adjudicative officer may seek employment from a party, 

or with a lawyer or a law firm* for a party, in a matter in 

which the staff attorney or clerk is participating personally 

and substantially, but only with the approval of the court. 

(c) If a lawyer is prohibited from representation by 

paragraph (a), other lawyers in a firm* with which that 

lawyer is associated may knowingly* undertake or 

continue representation in the matter only if: 

(1) the prohibition does not arise from the lawyer’s 

service as a mediator or settlement judge; 

(2) the prohibited lawyer is timely screened* from 

any participation in the matter and is apportioned no 

part of the fee therefrom; and 

(3) written* notice is promptly given to the parties 

and any appropriate tribunal* to enable them to 

ascertain compliance with the provisions of this rule. 

(d) An arbitrator selected as a partisan of a party in a 

multimember arbitration panel is not prohibited from 

subsequently representing that party. 

Comment 

[1] Paragraphs (a) and (b) apply when a former judge or 

other adjudicative officer, or a judicial staff attorney or 

law clerk to such a person,* or an arbitrator, mediator, or 

other third-party neutral, has personally and substantially 

participated in the matter.  Personal participation includes 

both direct participation and the supervision of a 

subordinate’s participation, as may occur in a chambers 

with several staff attorneys or law clerks.  Substantial* 

participation requires that the lawyer’s involvement was 

of significance to the matter. Participation may be 

substantial* even though it was not determinative of the 

outcome of a particular case or matter.  A finding of 

substantiality should be based not only on the effort 

devoted to the matter, but also on the importance of the 

effort.  Personal and substantial* participation may occur 

when, for example, the lawyer participated through 

decision, recommendation, or the rendering of advice on a 

particular case or matter.  However, a judge who was a 

member of a multi-member court, and thereafter left 

judicial office to practice law, is not prohibited from 

representing a client in a matter pending in the court, but 

in which the former judge did not participate, or acquire 

material confidential information.  The fact that a former 

judge exercised administrative responsibility in a court 

also does not prevent the former judge from acting as a 

lawyer in a matter where the judge had previously 

exercised remote or incidental administrative 

responsibility that did not affect the merits, such as 

uncontested procedural duties typically performed by a 

presiding or supervising judge or justice.  The term 

“adjudicative officer” includes such officials as judges pro 

tempore, referees, and special masters. 

[2] Other law or codes of ethics governing third-party 

neutrals may impose more stringent standards of personal 

or imputed disqualification.  (See rule 2.4.) 

[3] Paragraph (c)(2) does not prohibit the screened* 

lawyer from receiving a salary or partnership share 

established by prior independent agreement, but that 

lawyer may not receive compensation directly related to 

the matter in which the lawyer is personally prohibited 

from participating. 

Rule 1.13  Organization as Client 

(a) A lawyer employed or retained by an organization 

shall conform his or her representation to the concept that 

the client is the organization itself, acting through its duly 

authorized directors, officers, employees, members, 

shareholders, or other constituents overseeing the 

particular engagement. 

(b) If a lawyer representing an organization knows* that 

a constituent is acting, intends to act or refuses to act in a 

matter related to the representation in a manner that the 

lawyer knows* or reasonably should know* is (i) a 

violation of a legal obligation to the organization or a 

violation of law reasonably* imputable to the 

organization, and (ii) likely to result in substantial* injury 

to the organization, the lawyer shall proceed as is 

reasonably* necessary in the best lawful interest of the 

organization.  Unless the lawyer reasonably believes* that 

it is not necessary in the best lawful interest of the 

organization to do so, the lawyer shall refer the matter to 

higher authority in the organization, including, if 

warranted by the circumstances, to the highest authority 

that can act on behalf of the organization as determined by 

applicable law. 

(c) In taking any action pursuant to paragraph (b), the 

lawyer shall not reveal information protected by Business 

and Professions Code section 6068, subdivision (e). 

(d) If, despite the lawyer’s actions in accordance with 

paragraph (b), the highest authority that can act on behalf 

of the organization insists upon action, or fails to act, in a 

manner that is a violation of a legal obligation to the 

organization or a violation of law reasonably* imputable 

to the organization, and is likely to result in substantial* 

injury to the organization, the lawyer shall continue to 

proceed as is reasonably* necessary in the best lawful 

interests of the organization.  The lawyer’s response may 

include the lawyer’s right and, where appropriate, duty to 

resign or withdraw in accordance with rule 1.16. 

(e) A lawyer who reasonably believes* that he or she 

has been discharged because of the lawyer’s actions taken 

pursuant to paragraph (b), or who resigns or withdraws 

under circumstances described in paragraph (d), shall 

proceed as the lawyer reasonably believes* necessary to 
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assure that the organization’s highest authority is informed 

of the lawyer’s discharge, resignation, or withdrawal. 

(f) In dealing with an organization’s constituents, a 

lawyer representing the organization shall explain the 

identity of the lawyer’s client whenever the lawyer 

knows* or reasonably should know* that the 

organization’s interests are adverse to those of the 

constituent(s) with whom the lawyer is dealing.  

(g) A lawyer representing an organization may also 

represent any of its constituents, subject to the provisions 

of rules 1.7, 1.8.2, 1.8.6, and 1.8.7.  If the organization’s 

consent to the dual representation is required by any of 

these rules, the consent shall be given by an appropriate 

official, constituent, or body of the organization other than 

the individual who is to be represented, or by the 

shareholders. 

Comment 

The Entity as the Client 

[1] This rule applies to all forms of private, public and 

governmental organizations.  (See Comment [6].)  An 

organizational client can only act through individuals who 

are authorized to conduct its affairs.  The identity of an 

organization’s constituents will depend on its form, 

structure, and chosen terminology.  For example, in the 

case of a corporation, constituents include officers, 

directors, employees and shareholders.  In the case of 

other organizational forms, constituents include the 

equivalents of officers, directors, employees, and 

shareholders.  For purposes of this rule, any agent or 

fiduciary authorized to act on behalf of an organization is 

a constituent of the organization. 

[2] A lawyer ordinarily must accept decisions an 

organization’s constituents make on behalf of the 

organization, even if the lawyer questions their utility or 

prudence.  It is not within the lawyer’s province to make 

decisions on behalf of the organization concerning policy 

and operations, including ones entailing serious risk.  A 

lawyer, however, has a duty to inform the client of 

significant developments related to the representation 

under Business and Professions Code section 6068, 

subdivision (m) and rule 1.4.  Even when a lawyer is not 

obligated to proceed in accordance with paragraph (b), the 

lawyer may refer to higher authority, including the 

organization’s highest authority, matters that the lawyer 

reasonably believes* are sufficiently important to refer in 

the best interest of the organization subject to Business 

and Professions Code section 6068, subdivision (e) and 

rule 1.6. 

[3] Paragraph (b) distinguishes between knowledge of 

the conduct and knowledge of the consequences of that 

conduct.  When a lawyer knows* of the conduct, the 

lawyer’s obligations under paragraph (b) are triggered 

when the lawyer knows* or reasonably should know* that 

the conduct is (i) a violation of a legal obligation to the 

organization, or a violation of law reasonably* imputable 

to the organization, and (ii) likely to result in substantial* 

injury to the organization. 

[4] In determining how to proceed under paragraph (b), 

the lawyer should consider the seriousness of the violation 

and its potential consequences, the responsibility in the 

organization and the apparent motivation of the person* 

involved, the policies of the organization concerning such 

matters, and any other relevant considerations.  

Ordinarily, referral to a higher authority would be 

necessary.  In some circumstances, however, the lawyer 

may ask the constituent to reconsider the matter.  For 

example, if the circumstances involve a constituent’s 

innocent misunderstanding of law and subsequent 

acceptance of the lawyer’s advice, the lawyer may 

reasonably* conclude that the best interest of the 

organization does not require that the matter be referred to 

higher authority.  If a constituent persists in conduct 

contrary to the lawyer’s advice, it will be necessary for the 

lawyer to take steps to have the matter reviewed by a 

higher authority in the organization.  If the matter is of 

sufficient seriousness and importance or urgency to the 

organization, referral to higher authority in the 

organization may be necessary even if the lawyer has not 

communicated with the constituent.  For the responsibility 

of a subordinate lawyer in representing an organization, 

see rule 5.2. 

[5] In determining how to proceed in the best lawful 

interests of the organization, a lawyer should consider the 

extent to which the organization should be informed of the 

circumstances, the actions taken by the organization with 

respect to the matter and the direction the lawyer has 

received from the organizational client. 

Governmental Organizations 

[6] It is beyond the scope of this rule to define precisely 

the identity of the client and the lawyer’s obligations when 

representing a governmental agency.  Although in some 

circumstances the client may be a specific agency, it may 

also be a branch of government or the government as a 

whole.  In a matter involving the conduct of government 

officials, a government lawyer may have authority under 

applicable law to question such conduct more extensively 

than that of a lawyer for a private organization in similar 

circumstances.  Duties of lawyers employed by the 

government or lawyers in military service may be defined 

by statutes and regulations.  In addition, a governmental 

organization may establish internal organizational rules 

and procedures that identify an official, agency, 

organization, or other person* to serve as the designated 

recipient of whistle-blower reports from the organization’s 

lawyers, consistent with Business and Professions Code 

section 6068, subdivision (e) and rule 1.6.  This rule is not 

intended to limit that authority. 
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Rule 1.14  [Reserved] 

Rule 1.15  Safekeeping Funds and Property of 
Clients and Other Persons* 

(a) All funds received or held by a lawyer or law firm* 

for the benefit of a client, or other person* to whom the 

lawyer owes a contractual, statutory, or other legal duty, 

including advances for fees, costs and expenses, shall be 

deposited in one or more identifiable bank accounts 

labeled “Trust Account” or words of similar import, 

maintained in the State of California, or, with written* 

consent of the client, in any other jurisdiction where there 

is a substantial* relationship between the client or the 

client’s business and the other jurisdiction. 

(b) Notwithstanding paragraph (a), a flat fee paid in 

advance for legal services may be deposited in a lawyer’s 

or law firm’s operating account, provided: 

(1) the lawyer or law firm* discloses to the client 

in writing* (i) that the client has a right under 

paragraph (a) to require that the flat fee be deposited 

in an identified trust account until the fee is earned, 

and (ii) that the client is entitled to a refund of any 

amount of the fee that has not been earned in the 

event the representation is terminated or the services 

for which the fee has been paid are not completed; 

and 

(2) if the flat fee exceeds $1,000.00, the client’s 

agreement to deposit the flat fee in the lawyer’s 

operating account and the disclosures required by 

paragraph (b)(1) are set forth in a writing* signed by 

the client. 

(c) Funds belonging to the lawyer or the law firm* shall 

not be deposited or otherwise commingled with funds held 

in a trust account except: 

(1) funds reasonably* sufficient to pay bank 

charges; and 

(2) funds belonging in part to a client or other 

person* and in part presently or potentially to the 

lawyer or the law firm,* in which case the portion 

belonging to the lawyer or law firm* must be 

withdrawn at the earliest reasonable* time after the 

lawyer or law firm’s interest in that portion becomes 

fixed.  However, if a client or other person* disputes 

the lawyer or law firm’s right to receive a portion of 

trust funds, the disputed portion shall not be 

withdrawn until the dispute is finally resolved. 

(d) A lawyer shall: 

(1) promptly notify a client or other person* of the 

receipt of funds, securities, or other property in 

which the lawyer knows* or reasonably should 

know* the client or other person* has an interest; 

(2) identify and label securities and properties of a 

client or other person* promptly upon receipt and 

place them in a safe deposit box or other place of 

safekeeping as soon as practicable; 

(3) maintain complete records of all funds, 

securities, and other property of a client or other 

person* coming into the possession of the lawyer or 

law firm;* 

(4) promptly account in writing* to the client or 

other person* for whom the lawyer holds funds or 

property; 

(5) preserve records of all funds and property held 

by a lawyer or law firm* under this rule for a period 

of no less than five years after final appropriate 

distribution of such funds or property; 

(6) comply with any order for an audit of such 

records issued pursuant to the Rules of Procedure of 

the State Bar; and 

(7) promptly distribute, as requested by the client 

or other person,* any undisputed funds or property in 

the possession of the lawyer or law firm* that the 

client or other person* is entitled to receive. 

(e) The Board of Trustees of the State Bar shall have the 

authority to formulate and adopt standards as to what 

“records” shall be maintained by lawyers and law firms* 

in accordance with paragraph (d)(3).  The standards 

formulated and adopted by the Board, as from time to time 

amended, shall be effective and binding on all lawyers. 

Standards: 

Pursuant to this rule, the Board of Trustees of the State 

Bar adopted the following standards, effective November 

1, 2018, as to what “records” shall be maintained by 

lawyers and law firms* in accordance with paragraph 

(d)(3). 

(1) A lawyer shall, from the date of receipt of 

funds of the client or other person* through the 

period ending five years from the date of appropriate 

disbursement of such funds, maintain: 

(a) a written* ledger for each client or other 

person* on whose behalf funds are held that 

sets forth: 

(i) the name of such client or other 

person;* 

(ii) the date, amount and source of all 

funds received on behalf of such client or 

other person;* 
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(iii) the date, amount, payee and purpose 

of each disbursement made on behalf of 

such client or other person;* and 

(iv) the current balance for such client or 

other person;* 

(b) a written* journal for each bank account 

that sets forth: 

(i) the name of such account; 

(ii) the date, amount and client or other 

person* affected by each debit and credit; 

and 

(iii) the current balance in such account; 

(c) all bank statements and cancelled checks 

for each bank account; and 

(d) each monthly reconciliation (balancing) of 

(a), (b), and (c). 

(2) A lawyer shall, from the date of receipt of all 

securities and other properties held for the benefit of 

client or other person* through the period ending 

five years from the date of appropriate disbursement 

of such securities and other properties, maintain a 

written* journal that specifies: 

(a) each item of security and property held; 

(b) the person* on whose behalf the security 

or property is held; 

(c) the date of receipt of the security or 

property; 

(d) the date of distribution of the security or 

property; and 

(e) person* to whom the security or property 

was distributed. 

Comment 

[1] Whether a lawyer owes a contractual, statutory or 

other legal duty under paragraph (a) to hold funds on 

behalf of a person* other than a client in situations where 

client funds are subject to a third-party lien will depend on 

the relationship between the lawyer and the third-party, 

whether the lawyer has assumed a contractual obligation 

to the third person* and whether the lawyer has an 

independent obligation to honor the lien under a statute or 

other law.  In certain circumstances, a lawyer may be 

civilly liable when the lawyer has notice of a lien and 

disburses funds in contravention of the lien. (See Kaiser 

Foundation Health Plan, Inc. v. Aguiluz (1996) 47 

Cal.App.4th 302 [54 Cal.Rptr.2d 665].)  However, civil 

liability by itself does not establish a violation of this rule.  

(Compare Johnstone v. State Bar of California (1966) 64 

Cal.2d 153, 155-156 [49 Cal.Rptr. 97] [“‘When an 

attorney assumes a fiduciary relationship and violates his 

duty in a manner that would justify disciplinary action if 

the relationship had been that of attorney and client, he 

may properly be disciplined for his misconduct.’”] with 

Crooks v. State Bar (1970) 3 Cal.3d 346, 358 [90 

Cal.Rptr. 600] [lawyer who agrees to act as escrow or 

stakeholder for a client and a third-party owes a duty to 

the nonclient with regard to held funds].) 

[2] As used in this rule, “advances for fees” means a 

payment intended by the client as an advance payment for 

some or all of the services that the lawyer is expected to 

perform on the client’s behalf.  With respect to the 

difference between a true retainer and a flat fee, which is 

one type of advance fee, see rule 1.5(d) and (e).  Subject 

to rule 1.5, a lawyer or law firm* may enter into an 

agreement that defines when or how an advance fee is 

earned and may be withdrawn from the client trust 

account. 

[3] Absent written* disclosure and the client’s 

agreement in a writing* signed by the client as provided in 

paragraph (b), a lawyer must deposit a flat fee paid in 

advance of legal services in the lawyer’s trust account.  

Paragraph (b) does not apply to advance payment for costs 

and expenses.  Paragraph (b) does not alter the lawyer’s 

obligations under paragraph (d) or the lawyer’s burden to 

establish that the fee has been earned. 

Rule 1.16  Declining or Terminating 
Representation 

 (a) Except as stated in paragraph (c), a lawyer shall not 

represent a client or, where representation has 

commenced, shall withdraw from the representation of a 

client if: 

(1) the lawyer knows* or reasonably should know* 

that the client is bringing an action, conducting a 

defense, asserting a position in litigation, or taking 

an appeal, without probable cause and for the 

purpose of harassing or maliciously injuring any 

person;* 

(2) the lawyer knows* or reasonably should know* 

that the representation will result in violation of these 

rules or of the State Bar Act; 

(3) the lawyer’s mental or physical condition 

renders it unreasonably difficult to carry out the 

representation effectively; or 

(4) the client discharges the lawyer. 
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(b) Except as stated in paragraph (c), a lawyer may 

withdraw from representing a client if: 

(1) the client insists upon presenting a claim or 

defense in litigation, or asserting a position or 

making a demand in a non-litigation matter, that is 

not warranted under existing law and cannot be 

supported by good faith argument for an extension, 

modification, or reversal of existing law; 

(2) the client either seeks to pursue a criminal or 

fraudulent* course of conduct or has used the 

lawyer’s services to advance a course of conduct that 

the lawyer reasonably believes* was a crime or 

fraud;* 

(3) the client insists that the lawyer pursue a course 

of conduct that is criminal or fraudulent;* 

(4) the client by other conduct renders it 

unreasonably difficult for the lawyer to carry out the 

representation effectively; 

(5) the client breaches a material term of an 

agreement with, or obligation, to the lawyer relating 

to the representation, and the lawyer has given the 

client a reasonable* warning after the breach that the 

lawyer will withdraw unless the client fulfills the 

agreement or performs the obligation; 

(6) the client knowingly* and freely assents to 

termination of the representation;  

(7) the inability to work with co-counsel indicates 

that the best interests of the client likely will be 

served by withdrawal; 

(8) the lawyer’s mental or physical condition 

renders it difficult for the lawyer to carry out the 

representation effectively; 

(9) a continuation of the representation is likely to 

result in a violation of these rules or the State Bar 

Act; or 

(10) the lawyer believes* in good faith, in a 

proceeding pending before a tribunal,* that the 

tribunal* will find the existence of other good cause 

for withdrawal. 

(c) If permission for termination of a representation is 

required by the rules of a tribunal,* a lawyer shall not 

terminate a representation before that tribunal* without its 

permission. 

(d) A lawyer shall not terminate a representation until 

the lawyer has taken reasonable* steps to avoid 

reasonably* foreseeable prejudice to the rights of the 

client, such as giving the client sufficient notice to permit 

the client to retain other counsel, and complying with 

paragraph (e). 

(e) Upon the termination of a representation for any 

reason: 

(1) subject to any applicable protective order, non-

disclosure agreement, statute or regulation, the 

lawyer promptly shall release to the client, at the 

request of the client, all client materials and property.  

“Client materials and property” includes 

correspondence, pleadings, deposition transcripts, 

experts’ reports and other writings,* exhibits, and 

physical evidence, whether in tangible, electronic or 

other form, and other items reasonably* necessary to 

the client’s representation, whether the client has 

paid for them or not; and 

(2) the lawyer promptly shall refund any part of a 

fee or expense paid in advance that the lawyer has 

not earned or incurred.  This provision is not 

applicable to a true retainer fee paid solely for the 

purpose of ensuring the availability of the lawyer for 

the matter.  

Comment 

[1] This rule applies, without limitation, to a sale of a 

law practice under rule 1.17.  A lawyer can be subject to 

discipline for improperly threatening to terminate a 

representation.  (See In the Matter of Shalant (Review 

Dept. 2005) 4 Cal. State Bar Ct. Rptr. 829, 837.) 

[2] When a lawyer withdraws from the representation 

of a client in a particular matter under paragraph (a) or 

(b), the lawyer might not be obligated to withdraw from 

the representation of the same client in other matters.  

For example, a lawyer might be obligated under 

paragraph (a)(1) to withdraw from representing a client 

because the lawyer has a  conflict of interest under rule 

1.7, but that conflict might not arise in other 

representations of the client. 

[3] Withdrawal under paragraph (a)(1) is not mandated 

where a lawyer for the defendant in a criminal 

proceeding, or the respondent in a proceeding that could 

result in incarceration, or involuntary commitment or 

confinement, defends the proceeding by requiring that 

every element of the case be established. (See rule 

3.1(b).) 

[4] Lawyers must comply with their obligations to their 

clients under Business and Professions Code section 

6068, subdivision (e) and rule 1.6, and to the courts 

under rule 3.3 when seeking permission to withdraw 

under paragraph (c).  If a tribunal* denies a lawyer 

permission to withdraw, the lawyer is obligated to 

comply with the tribunal’s* order.  (See Bus. & Prof. 

Code, §§ 6068, subd. (b) and 6103.)  This duty applies 

even if the lawyer sought permission to withdraw 
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because of a conflict of interest.  Regarding withdrawal 

from limited scope representations that involve court 

appearances, compliance with applicable California 

Rules of Court concerning limited scope representation 

satisfies paragraph (c). 

[5] Statutes may prohibit a lawyer from releasing 

information in the client materials and property under 

certain circumstances. (See, e.g., Pen. Code, §§ 1054.2 

and 1054.10.) 

[6] Paragraph (e)(1) does not prohibit a lawyer from 

making, at the lawyer’s own expense, and retaining 

copies of papers released to the client, or to prohibit a 

claim for the recovery of the lawyer’s expense in any 

subsequent legal proceeding. 

Rule 1.17  Sale of a Law Practice  

All or substantially* all of the law practice of a lawyer, living 

or deceased, including goodwill, may be sold to another 

lawyer or law firm* subject to all the following conditions: 

(a) Fees charged to clients shall not be increased solely 

by reason of the sale. 

(b) If the sale contemplates the transfer of responsibility 

for work not yet completed or responsibility for client files 

or information protected by Business and Professions 

Code section 6068, subdivision (e)(1), then; 

(1) if the seller is deceased, or has a conservator or 

other person* acting in a representative capacity, and 

no lawyer has been appointed to act for the seller 

pursuant to Business and Professions Code section 

6180.5, then prior to the transfer; 

(i) the purchaser shall cause a written* notice to 

be given to each client whose matter is included in 

the sale, stating that the interest in the law practice 

is being transferred to the purchaser; that the 

client has the right to retain other counsel; that the 

client may take possession of any client materials 

and property, as required by rule 1.16(e)(1); and 

that if no response is received to the notice within 

90 days after it is sent, or if the client’s rights 

would be prejudiced by a failure of the purchaser 

to act during that time, the purchaser may act on 

behalf of the client until otherwise notified by the 

client, and 

(ii) the purchaser shall obtain the written* 
consent of the client.  If reasonable* efforts 
have been made to locate the client and no 
response to the paragraph (b)(1)(i) notice is 
received within 90 days, consent shall be 

presumed until otherwise notified by the client. 

(2) in all other circumstances, not less than 90 days 
prior to the transfer; 

(i) the seller, or the lawyer appointed to act 
for the seller pursuant to Business and 
Professions Code section 6180.5, shall cause a 
written* notice to be given to each client whose 
matter is included in the sale, stating that the 
interest in the law practice is being transferred 
to the purchaser; that the client has the right to 
retain other counsel; that the client may take 
possession of any client materials and property, 
as required by rule 1.16(e)(1); and that if no 
response is received to the notice within 90 
days after it is sent, or if the client’s rights 
would be prejudiced by a failure of the 
purchaser to act during that time, the purchaser 
may act on behalf of the client until otherwise 

notified by the client, and 

(ii) the seller, or the lawyer appointed to act for 
the seller pursuant to Business and Professions 
Code section 6180.5, shall obtain the written* 
consent of the client prior to the transfer.  If 
reasonable* efforts have been made to locate the 
client and no response to the paragraph (b)(2)(i) 
notice is received within 90 days, consent shall be 

presumed until otherwise notified by the client.  

(c) If substitution is required by the rules of a tribunal* 
in which a matter is pending, all steps necessary to 

substitute a lawyer shall be taken. 

(d) The purchaser shall comply with the applicable 

requirements of rules 1.7 and 1.9. 

(e) Confidential information shall not be disclosed to a 

nonlawyer in connection with a sale under this rule. 

(f) This rule does not apply to the admission to or 
retirement from a law firm,* retirement plans and similar 

arrangements, or sale of tangible assets of a law practice. 

Comment 

[1] The requirement that the sale be of “all or 
substantially* all of the law practice of a lawyer” prohibits 
the sale of only a field or area of practice or the seller’s 
practice in a geographical area or in a particular jurisdiction.  
The prohibition against the sale of less than all or 
substantially* all of a practice protects those clients whose 
matters are less lucrative and who might find it difficult to 
secure other counsel if a sale could be limited to substantial* 
fee-generating matters.  The purchasers are required to 
undertake all client matters sold in the transaction, subject to 
client consent.  This requirement is satisfied, however, even 
if a purchaser is unable to undertake a particular client matter 

because of a conflict of interest.   
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[2] Under paragraph (a), the purchaser must honor existing 
arrangements between the seller and the client as to fees and 
scope of work and the sale may not be financed by increasing 
fees charged for client matters transferred through the sale.  
However, fee increases or other changes to the fee 
arrangements might be justified by other factors, such as 
modifications of the purchaser’s responsibilities, the passage 
of time, or reasonable* costs that were not addressed in the 
original agreement.  Any such modifications must comply 
with rules 1.4 and 1.5 and other relevant provisions of these 

rules and the State Bar Act. 

[3] Transfer of individual client matters, where 
permitted, is governed by rule 1.5.1.  Payment of a fee to a 
nonlawyer broker for arranging the sale or purchase of a 

law practice is governed by rule 5.4(a). 

Rule 1.18  Duties to Prospective Client 

(a) A person* who, directly or through an authorized 

representative, consults a lawyer for the purpose of 

retaining the lawyer or securing legal service or advice 

from the lawyer in the lawyer’s professional capacity, is a 

prospective client. 

(b) Even when no lawyer-client relationship ensues, a 

lawyer who has communicated with a prospective client 

shall not use or reveal information protected by Business 

and Professions Code section 6068, subdivision (e) and 

rule 1.6 that the lawyer learned as a result of the 

consultation, except as rule 1.9 would permit with respect 

to information of a former client. 

(c) A lawyer subject to paragraph (b) shall not represent 

a client with interests materially adverse to those of a 

prospective client in the same or a substantially related 

matter if the lawyer received from the prospective client 

information protected by Business and Professions Code 

section 6068, subdivision (e) and rule 1.6 that is material 

to the matter, except as provided in paragraph (d).  If a 

lawyer is prohibited from representation under this 

paragraph, no lawyer in a firm* with which that lawyer is 

associated may knowingly* undertake or continue 

representation in such a matter, except as provided in 

paragraph (d). 

(d) When the lawyer has received information that 

prohibits representation as provided in paragraph (c), 

representation of the affected client is permissible if: 

(1) both the affected client and the prospective 

client have given informed written consent,* or 

(2) the lawyer who received the information took 

reasonable* measures to avoid exposure to more 

information than was reasonably* necessary to 

determine whether to represent the prospective 

client; and  

(i) the prohibited lawyer is timely screened* 

from any participation in the matter and is 

apportioned no part of the fee therefrom; and  

(ii) written* notice is promptly given to the 

prospective client to enable the prospective 

client to ascertain compliance with the 

provisions of this rule.  

Comment 

[1] As used in this rule, a prospective client includes a 

person’s* authorized representative.  A lawyer’s 

discussions with a prospective client can be limited in 

time and depth and leave both the prospective client and 

the lawyer free, and sometimes required, to proceed no 

further.  Although a prospective client’s information is 

protected by Business and Professions Code section 6068, 

subdivision (e) and rule 1.6 the same as that of a client, in 

limited circumstances provided under paragraph (d), a law 

firm* is permitted to accept or continue representation of a 

client with interests adverse to the prospective client.  This 

rule is not intended to limit the application of Evidence 

Code section 951 (defining “client” within the meaning of 

the Evidence Code). 

[2] Not all persons* who communicate information to a 

lawyer are entitled to protection under this rule.  A 

person* who by any means communicates information 

unilaterally to a lawyer, without reasonable* expectation 

that the lawyer is willing to discuss the possibility of 

forming a lawyer-client relationship or provide legal 

advice is not a “prospective client” within the meaning of 

paragraph (a).  In addition, a person* who discloses 

information to a lawyer after the lawyer has stated his or 

her unwillingness or inability to consult with the person* 

(People v. Gionis (1995) 9 Cal.4th 1196 [40 Cal.Rptr.2d 

456]), or who communicates information to a lawyer 

without a good faith intention to seek legal advice or 

representation, is not a prospective client within the 

meaning of paragraph (a). 

[3] In order to avoid acquiring information from a 

prospective client that would prohibit representation as 

provided in paragraph (c), a lawyer considering whether 

or not to undertake a new matter must limit the initial 

interview to only such information as reasonably* appears 

necessary for that purpose.   

[4] Under paragraph (c), the prohibition in this rule is 

imputed to other lawyers in a law firm* as provided in 

rule 1.10.  However, under paragraph (d)(1), the 

consequences of imputation may be avoided if the 

informed written consent* of both the prospective and 

affected clients is obtained.  (See rule 1.0.1(e-1) [informed 

written consent].)  In the alternative, imputation may be 

avoided if the conditions of paragraph (d)(2) are met and 

all prohibited lawyers are timely screened* and written* 

notice is promptly given to the prospective client.  

Paragraph (d)(2)(i) does not prohibit the screened* lawyer 
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from receiving a salary or partnership share established by 

prior independent agreement, but that lawyer may not 

receive compensation directly related to the matter in 

which the lawyer is prohibited. 

[5] Notice under paragraph (d)(2)(ii) must include a 

general description of the subject matter about which the 

lawyer was consulted, and the screening* procedures 

employed. 

 
 

CHAPTER 2. 
COUNSELOR 

Rule 2.1 Advisor 

In representing a client, a lawyer shall exercise 

independent professional judgment and render candid 

advice. 

Comment 

[1] A lawyer ordinarily has no duty to initiate 

investigation of a client’s affairs or to give advice that the 

client has indicated is unwanted, but a lawyer may initiate 

advice to a client when doing so appears to be in the 

client’s interest. 

[2] This rule does not preclude a lawyer who renders 

advice from referring to considerations other than the law, 

such as moral, economic, social and political factors that 

may be relevant to the client’s situation. 

Rule 2.2  [Reserved] 

Rule 2.3  [Reserved] 

Rule 2.4  Lawyer as Third-Party Neutral 

(a) A lawyer serves as a third-party neutral when the 

lawyer assists two or more persons* who are not clients of 

the lawyer to reach a resolution of a dispute, or other 

matter, that has arisen between them.  Service as a third-

party neutral may include service as an arbitrator, a 

mediator or in such other capacity as will enable the 

lawyer to assist the parties to resolve the matter. 

(b) A lawyer serving as a third-party neutral shall inform 

unrepresented parties that the lawyer is not representing 

them.  When the lawyer knows* or reasonably should 

know* that a party does not understand the lawyer’s role 

in the matter, the lawyer shall explain the difference 

between the lawyer’s role as a third-party neutral and a 

lawyer’s role as one who represents a client. 

Comment 

[1] In serving as a third-party neutral, the lawyer may be 

subject to court rules or other law that apply either to 

third-party neutrals generally or to lawyers serving as 

third-party neutrals.  Lawyer neutrals may also be subject 

to various codes of ethics, such as the Judicial Council 

Standards for Mediators in Court Connected Mediation 

Programs or the Judicial Council Ethics Standards for 

Neutral Arbitrators in Contractual Arbitration. 

[2] A lawyer who serves as a third-party neutral 

subsequently may be asked to serve as a lawyer 

representing a client in the same matter.  The conflicts of 

interest that arise for both the individual lawyer and the 

lawyer’s law firm* are addressed in rule 1.12. 

[3] This rule is not intended to apply to temporary 

judges, referees or court-appointed arbitrators.  (See rule 

2.4.1.) 

Rule 2.4.1  Lawyer as Temporary Judge, Referee, 
or Court-Appointed Arbitrator 

A lawyer who is serving as a temporary judge, referee, or 

court-appointed arbitrator, and is subject to canon 6D of 

the California Code of Judicial Ethics, shall comply with 

the terms of that canon. 

Comment 

[1] This rule is intended to permit the State Bar to 

discipline lawyers who violate applicable portions of the 

California Code of Judicial Ethics while acting in a 

judicial capacity pursuant to an order or appointment by a 

court. 

[2] This rule is not intended to apply to a lawyer serving 

as a third-party neutral in a mediation or a settlement 

conference, or as a neutral arbitrator pursuant to an 

arbitration agreement.  (See rule 2.4.) 

 

 

 

CHAPTER 3. 
ADVOCATE 

Rule 3.1  Meritorious Claims and Contentions  

(a) A lawyer shall not:  

(1) bring or continue an action, conduct a defense, 

assert a position in litigation, or take an appeal, 

without probable cause and for the purpose of 

harassing or maliciously injuring any person;* or  

(2) present a claim or defense in litigation that is 

not warranted under existing law, unless it can be 
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supported by a good faith argument for an extension, 

modification, or reversal of the existing law.  

(b) A lawyer for the defendant in a criminal proceeding, 

or the respondent in a proceeding that could result in 

incarceration, or involuntary commitment or confinement, 

may nevertheless defend the proceeding by requiring that 

every element of the case be established.  

Rule 3.2  Delay of Litigation  

In representing a client, a lawyer shall not use means that 

have no substantial* purpose other than to delay or 

prolong the proceeding or to cause needless expense.  

Comment  

See rule 1.3 with respect to a lawyer’s duty to act with 

reasonable* diligence and rule 3.1(b) with respect to a 

lawyer’s representation of a defendant in a criminal 

proceeding.  See also Business and Professions Code 

section 6128, subdivision (b). 

Rule 3.3  Candor Toward the Tribunal*  

(a) A lawyer shall not: 

(1) knowingly* make a false statement of fact or 

law to a tribunal* or fail to correct a false statement 

of material fact or law previously made to the 

tribunal* by the lawyer;  

(2) fail to disclose to the tribunal* legal authority 

in the controlling jurisdiction known* to the lawyer 

to be directly adverse to the position of the client and 

not disclosed by opposing counsel, or knowingly* 

misquote to a tribunal* the language of a book, 

statute, decision or other authority; or  

(3) offer evidence that the lawyer knows* to be 

false.  If a lawyer, the lawyer’s client, or a witness 

called by the lawyer, has offered material evidence, 

and the lawyer comes to know* of its falsity, the 

lawyer shall take reasonable* remedial measures, 

including, if necessary, disclosure to the tribunal,* 

unless disclosure is prohibited by Business and 

Professions Code section 6068, subdivision (e) and 

rule 1.6.  A lawyer may refuse to offer evidence, 

other than the testimony of a defendant in a criminal 

matter, that the lawyer reasonably believes* is false.  

(b) A lawyer who represents a client in a proceeding 

before a tribunal* and who knows* that a person* intends 

to engage, is engaging or has engaged in criminal or 

fraudulent* conduct related to the proceeding shall take 

reasonable* remedial measures to the extent permitted by 

Business and Professions Code section 6068, subdivision 

(e) and rule 1.6. 

(c) The duties stated in paragraphs (a) and (b) continue 

to the conclusion of the proceeding. 

(d) In an ex parte proceeding where notice to the 

opposing party in the proceeding is not required or given 

and the opposing party is not present, a lawyer shall 

inform the tribunal* of all material facts known* to the 

lawyer that will enable the tribunal* to make an informed 

decision, whether or not the facts are adverse to the 

position of the client. 

Comment 

[1] This rule governs the conduct of a lawyer in 

proceedings of a tribunal,* including ancillary 

proceedings such as a deposition conducted pursuant to a 

tribunal’s* authority.  See rule 1.0.1(m) for the definition 

of “tribunal.”  

[2] The prohibition in paragraph (a)(1) against making 

false statements of law or failing to correct a material 

misstatement of law includes citing as authority a decision 

that has been overruled or a statute that has been repealed 

or declared unconstitutional, or failing to correct such a 

citation previously made to the tribunal* by the lawyer. 

Legal Argument 

[3] Legal authority in the controlling jurisdiction may 

include legal authority outside the jurisdiction in which 

the tribunal* sits, such as a federal statute or case that is 

determinative of an issue in a state court proceeding or a 

Supreme Court decision that is binding on a lower court. 

[4] The duties stated in paragraphs (a) and (b) apply to 

all lawyers, including defense counsel in criminal cases.  

If a lawyer knows* that a client intends to testify falsely or 

wants the lawyer to introduce false evidence, the lawyer 

should seek to persuade the client that the evidence should 

not be offered and, if unsuccessful, must refuse to offer 

the false evidence.  If a criminal defendant insists on 

testifying, and the lawyer knows* that the testimony will 

be false, the lawyer may offer the testimony in a narrative 

form if the lawyer made reasonable* efforts to dissuade 

the client from the unlawful course of conduct and the 

lawyer has sought permission from the court to withdraw 

as required by rule 1.16.  (See, e.g., People v. Johnson 

(1998) 62 Cal.App.4th 608 [72 Cal.Rptr.2d 805]; People 

v. Jennings (1999) 70 Cal.App.4th 899 [83 Cal.Rptr.2d 

33].)  The obligations of a lawyer under these rules and 

the State Bar Act are subordinate to applicable 

constitutional provisions.  

Remedial Measures 

[5] Reasonable* remedial measures under paragraphs 

(a)(3) and (b) refer to measures that are available under 

these rules and the State Bar Act, and which a reasonable* 

lawyer would consider appropriate under the 

circumstances to comply with the lawyer’s duty of candor 
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to the tribunal.*  (See, e.g., rules 1.2.1, 1.4(a)(4), 1.16(a), 

8.4; Bus. & Prof. Code, §§ 6068, subd. (d), 6128.)  

Remedial measures also include explaining to the client 

the lawyer’s obligations under this rule and, where 

applicable, the reasons for the lawyer’s decision to seek 

permission from the tribunal* to withdraw, and 

remonstrating further with the client to take corrective 

action that would eliminate the need for the lawyer to 

withdraw.  If the client is an organization, the lawyer 

should also consider the provisions of rule 1.13.  Remedial 

measures do not include disclosure of client confidential 

information, which the lawyer is required to protect under 

Business and Professions Code section 6068, subdivision 

(e) and rule 1.6. 

Duration of Obligation 

[6] A proceeding has concluded within the meaning of 

this rule when a final judgment in the proceeding has been 

affirmed on appeal or the time for review has passed.  A 

prosecutor may have obligations that go beyond the scope 

of this rule. (See, e.g., rule 3.8(f) and (g).) 

Ex Parte Communications 

[7]  Paragraph (d) does not apply to ex parte 

communications that are not otherwise prohibited by law 

or the tribunal.* 

Withdrawal 

[8] A lawyer’s compliance with the duty of candor 

imposed by this rule does not require that the lawyer 

withdraw from the representation.  The lawyer may, 

however, be required by rule 1.16 to seek permission of 

the tribunal* to withdraw if the lawyer’s compliance with 

this rule results in a deterioration of the lawyer-client 

relationship such that the lawyer can no longer 

competently and diligently represent the client, or where 

continued employment will result in a violation of these 

rules.  A lawyer must comply with Business and 

Professions Code section 6068, subdivision (e) and rule 

1.6 with respect to a request to withdraw that is premised 

on a client’s misconduct. 

[9]  In addition to this rule, lawyers remain bound by 

Business and Professions Code sections 6068, subdivision 

(d) and 6106. 

Rule 3.4  Fairness to Opposing Party and 
Counsel 

A lawyer shall not: 

(a) unlawfully obstruct another party’s access to 

evidence, including a witness, or unlawfully alter, destroy 

or conceal a document or other material having potential 

evidentiary value.  A lawyer shall not counsel or assist 

another person* to do any such act; 

(b) suppress any evidence that the lawyer or the lawyer’s 

client has a legal obligation to reveal or to produce; 

(c) falsify evidence, counsel or assist a witness to testify 

falsely, or offer an inducement to a witness that is 

prohibited by law; 

(d) directly or indirectly pay, offer to pay, or acquiesce 

in the payment of compensation to a witness contingent 

upon the content of the witness’s testimony or the 

outcome of the case.  Except where prohibited by law, a 

lawyer may advance, guarantee, or acquiesce in the 

payment of: 

(1) expenses reasonably* incurred by a witness in 

attending or testifying;  

(2) reasonable* compensation to a witness for loss 

of time in attending or testifying; or 

(3) a reasonable* fee for the professional services 

of an expert witness; 

(e) advise or directly or indirectly cause a person* to 

secrete himself or herself or to leave the jurisdiction of a 

tribunal* for the purpose of making that person* 

unavailable as a witness therein; 

(f) knowingly* disobey an obligation under the rules of 

a tribunal* except for an open refusal based on an 

assertion that no valid obligation exists; or 

(g) in trial, assert personal knowledge of facts in issue 

except when testifying as a witness, or state a personal 

opinion as to the guilt or innocence of an accused. 

Comment 

[1] Paragraph (a) applies to evidentiary material 

generally, including computerized information.  It is a 

criminal offense to destroy material for purpose of 

impairing its availability in a pending proceeding or one 

whose commencement can be foreseen.  (See, e.g., Pen. 

Code, § 135; 18 U.S.C. §§ 1501-1520.)   Falsifying 

evidence is also generally a criminal offense.  (See, e.g., 

Pen. Code, § 132; 18 U.S.C. § 1519.)  Applicable law may 

permit a lawyer to take temporary possession of physical 

evidence of client crimes for the purpose of conducting a 

limited examination that will not alter or destroy material 

characteristics of the evidence.  Applicable law may 

require a lawyer to turn evidence over to the police or 

other prosecuting authorities, depending on the 

circumstances.  (See People v. Lee (1970) 3 Cal.App.3d 

514, 526 [83 Cal.Rptr. 715]; People v. Meredith (1981) 29 

Cal.3d 682 [175 Cal.Rptr. 612].) 

[2] A violation of a civil or criminal discovery rule or 

statute does not by itself establish a violation of this rule.  

See rule 3.8 for special disclosure responsibilities of a 

prosecutor. 
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Rule 3.5  Contact with Judges, Officials, 
Employees, and Jurors 

(a) Except as permitted by statute, an applicable code of 

judicial ethics or code of judicial conduct, or standards 

governing employees of a tribunal,* a lawyer shall not 

directly or indirectly give or lend anything of value to a 

judge, official, or employee of a tribunal.*  This rule does 

not prohibit a lawyer from contributing to the campaign 

fund of a judge or judicial officer running for election or 

confirmation pursuant to applicable law pertaining to such 

contributions. 

(b) Unless permitted to do so by law, an applicable code 

of judicial ethics or code of judicial conduct, a rule or 

ruling of a tribunal,* or a court order, a lawyer shall not 

directly or indirectly communicate with or argue to a 

judge or judicial officer upon the merits of a contested 

matter pending before the judge or judicial officer, except: 

(1) in open court; 

(2) with the consent of all other counsel and any 

unrepresented parties in the matter; 

(3) in the presence of all other counsel and any 

unrepresented parties in the matter; 

(4) in writing* with a copy thereof furnished to all 

other counsel and any unrepresented parties in the 

matter; or 

(5) in ex parte matters. 

(c) As used in this rule, “judge” and “judicial officer” 

shall also include: (i) administrative law judges; (ii) 

neutral arbitrators; (iii) State Bar Court judges; (iv) 

members of an administrative body acting in an 

adjudicative capacity; and (v) law clerks, research 

attorneys, or other court personnel who participate in the 

decision-making process, including referees, special 

masters, or other persons* to whom a court refers one or 

more issues and whose decision or recommendation can 

be binding on the parties if approved by the court.  

(d) A lawyer connected with a case shall not 

communicate directly or indirectly with anyone the lawyer 

knows* to be a member of the venire from which the jury 

will be selected for trial of that case.   

(e) During trial, a lawyer connected with the case shall 

not communicate directly or indirectly with any juror. 

(f) During trial, a lawyer who is not connected with the 

case shall not communicate directly or indirectly 

concerning the case with anyone the lawyer knows* is a 

juror in the case. 

(g) After discharge of the jury from further 

consideration of a case a lawyer shall not communicate 

directly or indirectly with a juror if: 

(1) the communication is prohibited by law or 

court order; 

(2) the juror has made known* to the lawyer a 

desire not to communicate; or 

(3) the communication involves misrepresentation, 

coercion, or duress, or is intended to harass or 

embarrass the juror or to influence the juror’s actions 

in future jury service. 

(h) A lawyer shall not directly or indirectly conduct an 

out of court investigation of a person* who is either a 

member of a venire or a juror in a manner likely to 

influence the state of mind of such person* in connection 

with present or future jury service. 

(i) All restrictions imposed by this rule also apply to 

communications with, or investigations of, members of 

the family of a person* who is either a member of a venire 

or a juror. 

(j) A lawyer shall reveal promptly to the court improper 

conduct by a person* who is either a member of a venire 

or a juror, or by another toward a person* who is either a 

member of a venire or a juror or a member of his or her 

family, of which the lawyer has knowledge. 

(k) This rule does not prohibit a lawyer from 

communicating with persons* who are  members of a 

venire or jurors as a part of the official proceedings. 

(l) For purposes of this rule, “juror” means any 

empaneled, discharged, or excused juror.  

Comment 

[1] An applicable code of judicial ethics or code of 

judicial conduct under this rule includes the California 

Code of Judicial Ethics and the Code of Conduct for United 

States Judges.  Regarding employees of a tribunal* not 

subject to judicial ethics or conduct codes, applicable 

standards include the Code of Ethics for the Court 

Employees of California and 5 United States Code section 

7353 (Gifts to Federal employees).  The statutes applicable 

to adjudicatory proceedings of state agencies generally are 

contained in the Administrative Procedure Act (Gov. Code, 

§ 11340 et seq.; see Gov. Code, § 11370 [listing statutes 

with the act].)  State and local agencies also may adopt their 

own regulations and rules governing communications with 

members or employees of a tribunal.* 

[2] For guidance on permissible communications with a 

juror in a criminal action after discharge of the jury, see 

Code of Civil Procedure section 206. 
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[3] It is improper for a lawyer to communicate with a 

juror who has been removed, discharged, or excused from 

an empaneled jury, regardless of whether notice is given 

to other counsel, until such time as the entire jury has been 

discharged from further service or unless the 

communication is part of the official proceedings of the 

case. 

Rule 3.6 Trial Publicity 

(a) A lawyer who is participating or has participated in 

the investigation or litigation of a matter shall not make an 

extrajudicial statement that the lawyer knows* or 

reasonably should know* will (i) be disseminated by 

means of public communication and (ii) have a 

substantial* likelihood of materially prejudicing an 

adjudicative proceeding in the matter. 

(b) Notwithstanding paragraph (a), but only to the extent 

permitted by Business and Professions Code section 6068, 

subdivision (e) and rule 1.6, lawyer may state: 

(1) the claim, offense or defense involved and, 

except when prohibited by law, the identity of the 

persons* involved; 

(2) information contained in a public record; 

(3) that an investigation of a matter is in progress; 

(4) the scheduling or result of any step in litigation; 

(5) a request for assistance in obtaining evidence 

and information necessary thereto; 

(6) a warning of danger concerning the behavior of 

a person* involved, when there is reason to believe* 

that there exists the likelihood of substantial* harm 

to an individual or to the public but only to the extent 

that dissemination by public communication is 

reasonably* necessary to protect the individual or the 

public; and 

(7) in a criminal case, in addition to paragraphs (1) 

through (6): 

(i) the identity, general area of residence, and 

occupation of the accused; 

(ii) if the accused has not been apprehended, 

the information necessary to aid in 

apprehension of that person;* 

(iii) the fact, time, and place of arrest; and 

(iv) the identity of investigating and arresting 

officers or agencies and the length of the 

investigation. 

(c) Notwithstanding paragraph (a), a lawyer may make a 

statement that a reasonable* lawyer would believe* is 

required to protect a client from the substantial* undue 

prejudicial effect of recent publicity not initiated by the 

lawyer or the lawyer’s client. A statement made pursuant 

to this paragraph shall be limited to such information as is 

necessary to mitigate the recent adverse publicity. 

(d) No lawyer associated in a law firm* or government 

agency with a lawyer subject to paragraph (a) shall make a 

statement prohibited by paragraph (a). 

Comment 

[1] Whether an extrajudicial statement violates this rule 

depends on many factors, including: (i) whether the 

extrajudicial statement presents information clearly 

inadmissible as evidence in the matter for the purpose of 

proving or disproving a material fact in issue; (ii) whether 

the extrajudicial statement presents information the lawyer 

knows* is false, deceptive, or the use of which would 

violate Business and Professions Code section 6068, 

subdivision (d) or rule 3.3; (iii) whether the extrajudicial 

statement violates a lawful “gag” order, or protective 

order, statute, rule of court, or special rule of 

confidentiality, for example, in juvenile, domestic, mental 

disability, and certain criminal proceedings, (see Bus. & 

Prof. Code, § 6068, subd. (a) and rule 3.4(f), which 

require compliance with such obligations); and (iv) the 

timing of the statement. 

[2] This rule applies to prosecutors and criminal defense 

counsel. See rule 3.8(e) for additional duties of 

prosecutors in connection with extrajudicial statements 

about criminal proceedings. 

Rule 3.7  Lawyer as Witness 

(a) A lawyer shall not act as an advocate in a trial in 

which the lawyer is likely to be a witness unless: 

(1) the lawyer’s testimony relates to an uncontested 

issue or matter; 

(2) the lawyer’s testimony relates to the nature and 

value of legal services rendered in the case; or 

(3) the lawyer has obtained informed written 

consent* from the client.  If the lawyer represents the 

People or a governmental entity, the consent shall be 

obtained from the head of the office or a designee of 

the head of the office by which the lawyer is 

employed. 

(b) A lawyer may act as advocate in a trial in which 

another lawyer in the lawyer’s firm* is likely to be called 

as a witness unless precluded from doing so by rule 1.7 or 

rule 1.9. 
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Comment 

[1] This rule applies to a trial before a jury, judge, 

administrative law judge or arbitrator. This rule does not 

apply to other adversarial proceedings.  This rule also 

does not apply in non-adversarial proceedings, as where a 

lawyer testifies on behalf of a client in a hearing before a 

legislative body. 

[2] A lawyer’s obligation to obtain informed written 

consent* may be satisfied when the lawyer makes the 

required disclosure, and the client gives informed 

consent* on the record in court before a licensed court 

reporter or court recorder who prepares a transcript or 

recording of the disclosure and consent.  See definition of 

“written” in rule 1.0.1(n). 

[3] Notwithstanding a client’s informed written 

consent,* courts retain discretion to take action, up to and 

including disqualification of a lawyer who seeks to both 

testify and serve as an advocate, to protect the trier of fact 

from being misled or the opposing party from being 

prejudiced. (See, e.g., Lyle v. Superior Court (1981) 122 

Cal.App.3d 470 [175 Cal.Rptr. 918].) 

Rule 3.8  Special Responsibilities of a Prosecutor 

The prosecutor in a criminal case shall:  

(a) not institute or continue to prosecute a charge that 

the prosecutor knows* is not supported by probable cause;  

(b) make reasonable* efforts to assure that the accused 

has been advised of the right to, and the procedure for 

obtaining, counsel and has been given reasonable* 

opportunity to obtain counsel;  

(c) not seek to obtain from an unrepresented accused a 

waiver of important pretrial rights unless the tribunal* has 

approved the appearance of the accused in propria 

persona;  

(d) make timely disclosure to the defense of all evidence 

or information known* to the prosecutor that the 

prosecutor knows* or reasonably should know* tends to 

negate the guilt of the accused, mitigate the offense, or 

mitigate the sentence, except when the prosecutor is 

relieved of this responsibility by a protective order of the 

tribunal;* and 

(e) exercise reasonable* care to prevent persons* under 

the supervision or direction of the prosecutor, including 

investigators, law enforcement personnel, employees or 

other persons* assisting or associated with the prosecutor 

in a criminal case from making an extrajudicial statement 

that the prosecutor would be prohibited from making 

under rule 3.6.  

(f) When a prosecutor knows* of new, credible and 

material evidence creating a reasonable* likelihood that a 

convicted defendant did not commit an offense of which 

the defendant was convicted, the prosecutor shall:  

(1) promptly disclose that evidence to an 

appropriate court or authority, and  

(2) if the conviction was obtained in the 

prosecutor’s jurisdiction,  

(i) promptly disclose that evidence to the 

defendant unless a court authorizes delay, and  

(ii) undertake further investigation, or make 

reasonable* efforts to cause an investigation, to 

determine whether the defendant was convicted 

of an offense that the defendant did not 

commit.  

(g) When a prosecutor knows* of clear and convincing 

evidence establishing that a defendant in the prosecutor’s 

jurisdiction was convicted of an offense that the defendant 

did not commit, the prosecutor shall seek to remedy the 

conviction.  

Comment 

[1] A prosecutor has the responsibility of a minister of 

justice and not simply that of an advocate.  This 

responsibility carries with it specific obligations to see 

that the defendant is accorded procedural justice, that guilt 

is decided upon the basis of sufficient evidence, and that 

special precautions are taken to prevent and to rectify the 

conviction of innocent persons.*  This rule is intended to 

achieve those results.  All lawyers in government service 

remain bound by rules 3.1 and 3.4.  

[2] Paragraph (c) does not forbid the lawful questioning 

of an uncharged suspect who has knowingly* waived the 

right to counsel and the right to remain silent.  Paragraph 

(c) also does not forbid prosecutors from seeking from an 

unrepresented accused a reasonable* waiver of time for 

initial appearance or preliminary hearing as a means of 

facilitating the accused’s voluntary cooperation in an 

ongoing law enforcement investigation.  

[3] The disclosure obligations in paragraph (d) are not 

limited to evidence or information that is material as 

defined by Brady v. Maryland (1963) 373 U.S. 83 [83 

S.Ct. 1194] and its progeny.  For example, these 

obligations include, at a minimum, the duty to disclose 

impeachment evidence or information that a prosecutor 

knows* or reasonably should know* casts significant 

doubt on the accuracy or admissibility of witness 

testimony on which the prosecution intends to rely.  

Paragraph (d) does not require disclosure of information 

protected from disclosure by federal or California laws 

and rules, as interpreted by case law or court orders.  

Nothing in this rule is intended to be applied in a manner 
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inconsistent with statutory and constitutional provisions 

governing discovery in California courts.  A disclosure’s 

timeliness will vary with the circumstances, and paragraph 

(d) is not intended to impose timing requirements different 

from those established by statutes, procedural rules, court 

orders, and case law interpreting those authorities and the 

California and federal constitutions.  

[4] The exception in paragraph (d) recognizes that a 

prosecutor may seek an appropriate protective order from 

the tribunal* if disclosure of information to the defense 

could result in substantial* harm to an individual or to the 

public interest.  

[5] Paragraph (e) supplements rule 3.6, which 

prohibits extrajudicial statements that have a substantial* 

likelihood of prejudicing an adjudicatory proceeding.  

Paragraph (e) is not intended to restrict the statements 

which a prosecutor may make which comply with rule 

3.6(b) or 3.6(c).  

[6] Prosecutors have a duty to supervise the work of 

subordinate lawyers and nonlawyer employees or agents.  

(See rules 5.1 and 5.3.)  Ordinarily, the reasonable* care 

standard of paragraph (e) will be satisfied if the prosecutor 

issues the appropriate cautions to law enforcement 

personnel and other relevant individuals.  

[7] When a prosecutor knows* of new, credible and 

material evidence creating a reasonable* likelihood that a 

person* outside the prosecutor’s jurisdiction was convicted 

of a crime that the person* did not commit, paragraph (f) 

requires prompt disclosure to the court or other appropriate 

authority, such as the chief prosecutor of the jurisdiction 

where the conviction occurred.  If the conviction was 

obtained in the prosecutor’s jurisdiction, paragraph (f) 

requires the prosecutor to examine the evidence and 

undertake further investigation to determine whether the 

defendant is in fact innocent or make reasonable* efforts to 

cause another appropriate authority to undertake the 

necessary investigation, and to promptly disclose the 

evidence to the court and, absent court authorized delay, to 

the defendant.  Disclosure to a represented defendant must 

be made through the defendant’s counsel, and, in the case 

of an unrepresented defendant, would ordinarily be 

accompanied by a request to a court for the appointment of 

counsel to assist the defendant in taking such legal 

measures as may be appropriate. (See rule 4.2.)  

[8] Under paragraph (g), once the prosecutor knows* of 

clear and convincing evidence that the defendant was 

convicted of an offense that the defendant did not commit, 

the prosecutor must seek to remedy the conviction.  

Depending upon the circumstances, steps to remedy the 

conviction could include disclosure of the evidence to the 

defendant, requesting that the court appoint counsel for an 

unrepresented indigent defendant and, where appropriate, 

notifying the court that the prosecutor has knowledge that 

the defendant did not commit the offense of which the 

defendant was convicted.  

[9] A prosecutor’s independent judgment, made in good 

faith, that the new evidence is not of such nature as to 

trigger the obligations of paragraphs (f) and (g), though 

subsequently determined to have been erroneous, does not 

constitute a violation of this rule.  

Rule 3.9  Advocate in Nonadjudicative 
Proceedings 

A lawyer representing a client before a legislative body or 

administrative agency in connection with a pending 

nonadjudicative matter or proceeding shall disclose that 

the appearance is in a representative capacity, except 

when the lawyer seeks information from an agency that is 

available to the public. 

Comment 

This rule only applies when a lawyer represents a client in 

connection with an official hearing or meeting of a 

governmental agency or a legislative body to which the 

lawyer or the lawyer’s client is presenting evidence or 

argument.  It does not apply to representation of a client in 

a negotiation or other bilateral transaction with a 

governmental agency or in connection with an application 

for a license or other privilege or the client’s compliance 

with generally applicable reporting requirements, such as 

the filing of income-tax returns.  This rule also does not 

apply to the representation of a client in connection with 

an investigation or examination of the client’s affairs 

conducted by government investigators or examiners.  

Representation in such matters is governed by rules 4.1 

through 4.4.  This rule does not require a lawyer to 

disclose a client’s identity. 

Rule 3.10 Threatening Criminal, Administrative, 
or Disciplinary Charges 

(a) A lawyer shall not threaten to present criminal, 

administrative, or disciplinary charges to obtain an 

advantage in a civil dispute. 

(b) As used in paragraph (a) of this rule, the term 

“administrative charges” means the filing or lodging of a 

complaint with any governmental organization that may 

order or recommend the loss or suspension of a license, or 

may impose or recommend the imposition of a fine, 

pecuniary sanction, or other sanction of a quasi-criminal 

nature but does not include filing charges with an 

administrative entity required by law as a condition 

precedent to maintaining a civil action.  

(c) As used in this rule, the term “civil dispute” means a 

controversy or potential controversy over the rights and 

duties of two or more persons* under civil law, whether or 

not an action has been commenced, and includes an 

administrative proceeding of a quasi-civil nature pending 

before a federal, state, or local governmental entity.  



RULES OF PROFESSIONAL CONDUCT 

(effective on November 1, 2018) 
 

34 An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1. 2018 

Comment 

[1] Paragraph (a) does not prohibit a statement by a 

lawyer that the lawyer will present criminal, 

administrative, or disciplinary charges, unless the 

statement is made to obtain an advantage in a civil 

dispute.  For example, if a lawyer believes* in good faith 

that the conduct of the opposing lawyer or party violates 

criminal or other laws, the lawyer may state that if the 

conduct continues the lawyer will report it to criminal or 

administrative authorities.  On the other hand, a lawyer 

could not state or imply that a criminal or administrative 

action will be pursued unless the opposing party agrees to 

settle the civil dispute. 

[2] This rule does not apply to a threat to bring a civil 

action.  It also does not prohibit actually presenting 

criminal, administrative or disciplinary charges, even if 

doing so creates an advantage in a civil dispute.  Whether 

a lawyer’s statement violates this rule depends on the 

specific facts.  (See, e.g., Crane v. State Bar (1981) 30 

Cal.3d 117 [177 Cal.Rptr. 670].)  A statement that the 

lawyer will pursue “all available legal remedies,” or words 

of similar import, does not by itself violate this rule. 

[3] This rule does not apply to: (i) a threat to initiate 

contempt proceedings for a failure to comply with a court 

order; or (ii) the offer of a civil compromise in accordance 

with a statute such as Penal Code sections 1377 and 1378. 

[4] This rule does not prohibit a government lawyer 

from offering a global settlement or release-dismissal 

agreement in connection with related criminal, civil or 

administrative matters. The government lawyer must have 

probable cause for initiating or continuing criminal 

charges. (See rule 3.8(a).) 

[5] As used in paragraph (b), “governmental 

organizations” includes any federal, state, local, and 

foreign governmental organizations.  Paragraph (b) 

exempts the threat of filing an administrative charge that 

is a prerequisite to filing a civil complaint on the same 

transaction or occurrence.  

 
 

CHAPTER 4. 
TRANSACTIONS WITH PERSONS*  

OTHER THAN CLIENTS 

Rule 4.1  Truthfulness in Statements to Others 

In the course of representing a client a lawyer shall not 

knowingly:* 

(a)  make a false statement of material fact or law to a 

third person;* or 

(b)  fail to disclose a material fact to a third person* 

when disclosure is necessary to avoid assisting a criminal 

or fraudulent* act by a client, unless disclosure is 

prohibited by Business and Professions Code section 

6068, subdivision (e)(1) or rule 1.6. 

Comment 

[1]  A lawyer is required to be truthful when dealing with 

others on a client’s behalf, but generally has no 

affirmative duty to inform an opposing party of relevant 

facts.  A misrepresentation can occur if the lawyer 

incorporates or affirms the truth of a statement of another 

person* that the lawyer knows* is false.  However, in 

drafting an agreement or other document on behalf of a 

client, a lawyer does not necessarily affirm or vouch for 

the truthfulness of representations made by the client in 

the agreement or document.  A nondisclosure can be the 

equivalent of a false statement of material fact or law 

under paragraph (a) where a lawyer makes a partially true 

but misleading material statement or material omission.  

In addition to this rule, lawyers remain bound by Business 

and Professions Code section 6106 and rule 8.4. 

[2]  This rule refers to statements of fact.  Whether a 

particular statement should be regarded as one of fact can 

depend on the circumstances.  For example, in 

negotiation, certain types of statements ordinarily are not 

taken as statements of material fact.  Estimates of price or 

value placed on the subject of a transaction and a party’s 

intentions as to an acceptable settlement of a claim are 

ordinarily in this category, and so is the existence of an 

undisclosed principal except where nondisclosure of the 

principal would constitute fraud.* 

[3]  Under rule 1.2.1, a lawyer is prohibited from 

counseling or assisting a client in conduct that the lawyer 

knows* is criminal or fraudulent.*  See rule 1.4(a)(4) 

regarding a lawyer’s obligation to consult with the client 

about limitations on the lawyer’s conduct.  In some 

circumstances, a lawyer can avoid assisting a client’s 

crime or fraud* by withdrawing from the representation in 

compliance with rule 1.16. 

[4]  Regarding a lawyer’s involvement in lawful covert 

activity in the investigation of violations of law, see rule 

8.4, Comment [5]. 

Rule 4.2  Communication with a Represented 
Person* 

(a)  In representing a client, a lawyer shall not 

communicate directly or indirectly about the subject of the 

representation with a person* the lawyer knows* to be 

represented by another lawyer in the matter, unless the 

lawyer has the consent of the other lawyer. 
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(b)  In the case of a represented corporation, partnership, 

association, or other private or governmental organization, 

this rule prohibits communications with: 

(1)  A current officer, director, partner,*or 

managing agent of the organization; or 

(2)  A current employee, member, agent, or other 

constituent of the organization, if the subject of the 

communication is any act or omission of such 

person* in connection with the matter which may be 

binding upon or imputed to the organization for 

purposes of civil or criminal liability. 

(c)  This rule shall not prohibit: 

(1)  communications with a public official, board, 

committee, or body; or 

(2)  communications otherwise authorized by law 

or a court order. 

(d)  For purposes of this rule: 

(1)  “Managing agent” means an employee, 

member, agent, or other constituent of an 

organization with substantial* discretionary authority 

over decisions that determine organizational policy. 

(2)  “Public official” means a public officer of the 

United States government, or of a state, county, city, 

town, political subdivision, or other governmental 

organization, with the comparable decision-making 

authority and responsibilities as the organizational 

constituents described in paragraph (b)(1). 

Comment 

[1]  This rule applies even though the represented 

person* initiates or consents to the communication.  A 

lawyer must immediately terminate communication with a 

person* if, after commencing communication, the lawyer 

learns that the person* is one with whom communication 

is not permitted by this rule. 

[2]  “Subject of the representation,” “matter,” and 

“person” are not limited to a litigation context.  This rule 

applies to communications with any person,* whether or 

not a party to a formal adjudicative proceeding, contract, 

or negotiation, who is represented by counsel concerning 

the matter to which the communication relates. 

[3]  The prohibition against communicating “indirectly” 

with a person* represented by counsel in paragraph (a) is 

intended to address situations where a lawyer seeks to 

communicate with a represented person* through an 

intermediary such as an agent, investigator or the lawyer’s 

client.  This rule, however, does not prevent represented 

persons* from communicating directly with one another 

with respect to the subject of the representation, nor does 

it prohibit a lawyer from advising a client concerning such 

a communication.  A lawyer may also advise a client not 

to accept or engage in such communications.  The rule 

also does not prohibit a lawyer who is a party to a legal 

matter from communicating on his or her own behalf with 

a represented person* in that matter. 

[4]  This rule does not prohibit communications with a 

represented person* concerning matters outside the 

representation.  Similarly, a lawyer who knows* that a 

person* is being provided with limited scope 

representation is not prohibited from communicating with 

that person* with respect to matters that are outside the 

scope of the limited representation. (See, e.g., Cal. Rules 

of Court, rules 3.35 – 3.37, 5.425 [Limited Scope 

Representation].) 

[5]  This rule does not prohibit communications initiated 

by a represented person* seeking advice or representation 

from an independent lawyer of the person’s* choice. 

[6]  If a current constituent of the organization is 

represented in the matter by his or her own counsel, the 

consent by that counsel to a communication is sufficient 

for purposes of this rule. 

[7]  This rule applies to all forms of governmental and 

private organizations, such as cities, counties, corporations, 

partnerships, limited liability companies, and 

unincorporated associations.  When a lawyer communicates 

on behalf of a client with a governmental organization, or 

certain employees, members, agents, or other constituents 

of a governmental organization, however, special 

considerations exist as a result of the right to petition 

conferred by the First Amendment of the United States 

Constitution and article I, section 3 of the California 

Constitution.  Paragraph (c)(1) recognizes these special 

considerations by generally exempting from application of 

this rule communications with public boards, committees, 

and bodies, and with public officials as defined in 

paragraph (d)(2) of this rule.  Communications with a 

governmental organization constituent who is not a public 

official, however, will remain subject to this rule when the 

lawyer knows* the governmental organization is 

represented in the matter and the communication with that 

constituent falls within paragraph (b)(2). 

[8]  Paragraph (c)(2) recognizes that statutory schemes, 

case law, and court orders may authorize communications 

between a lawyer and a person* that would otherwise be 

subject to this rule.  Examples of such statutory schemes 

include those protecting the right of employees to 

organize and engage in collective bargaining, employee 

health and safety, and equal employment opportunity.  

The law also recognizes that prosecutors and other 

government lawyers are authorized to contact represented 

persons,* either directly or through investigative agents 

and informants, in the context of investigative activities, 

as limited by relevant federal and state constitutions, 

statutes, rules, and case law.  (See, e.g., United States v. 
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Carona (9th Cir. 2011) 630 F.3d 917; United States v. 

Talao (9th Cir. 2000) 222 F.3d 1133.)  The rule is not 

intended to preclude communications with represented 

persons* in the course of such legitimate investigative 

activities as authorized by law.  This rule also is not 

intended to preclude communications with represented 

persons* in the course of legitimate investigative activities 

engaged in, directly or indirectly, by lawyers representing 

persons* whom the government has accused of or is 

investigating for crimes, to the extent those investigative 

activities are authorized by law. 

[9]  A lawyer who communicates with a represented 

person* pursuant to paragraph (c) is subject to other 

restrictions in communicating with the person.*  (See, e.g. 

Bus. & Prof. Code, § 6106; Snider v. Superior Court (2003) 

113 Cal.App.4th 1187, 1213 [7 Cal.Rptr.3d 119]; In the 

Matter of Dale (2005) 4 Cal. State Bar Ct. Rptr. 798.) 

Rule 4.3  Communicating with an Unrepresented 
Person* 

(a)  In communicating on behalf of a client with a 

person* who is not represented by counsel, a lawyer shall 

not state or imply that the lawyer is disinterested. When 

the lawyer knows* or reasonably should know* that the 

unrepresented person* incorrectly believes* the lawyer is 

disinterested in the matter, the lawyer shall make 

reasonable* efforts to correct the misunderstanding. If the 

lawyer knows* or reasonably should know* that the 

interests of the unrepresented person* are in conflict with 

the interests of the client, the lawyer shall not give legal 

advice to that person,* except that the lawyer may, but is 

not required to, advise the person* to secure counsel. 

(b)  In communicating on behalf of a client with a person* 

who is not represented by counsel, a lawyer shall not seek 

to obtain privileged or other confidential information the 

lawyer knows* or reasonably should know* the person* 

may not reveal without violating a duty to another or which 

the lawyer is not otherwise entitled to receive. 

Comment 

[1]  This rule is intended to protect unrepresented 

persons,* whatever their interests, from being misled 

when communicating with a lawyer who is acting for a 

client. 

[2]  Paragraph (a) distinguishes between situations in 

which a lawyer knows* or reasonably should know* that 

the interests of an unrepresented person* are in conflict 

with the interests of the lawyer’s client and situations in 

which the lawyer does not. In the former situation, the 

possibility that the lawyer will compromise the 

unrepresented person’s* interests is so great that the rule 

prohibits the giving of any legal advice, apart from the 

advice to obtain counsel.  A lawyer does not give legal 

advice merely by stating a legal position on behalf of the 

lawyer’s client.  This rule does not prohibit a lawyer from 

negotiating the terms of a transaction or settling a dispute 

with an unrepresented person.* So long as the lawyer 

discloses that the lawyer represents an adverse party and 

not the person,* the lawyer may inform the person* of the 

terms on which the lawyer’s client will enter into the 

agreement or settle the matter, prepare documents that 

require the person’s* signature, and explain the lawyer’s 

own view of the meaning of the document and the 

underlying legal obligations. 

[3]  Regarding a lawyer’s involvement in lawful covert 

activity in the investigation of violations of law, see rule 

8.4, Comment [5]. 

Rule 4.4  Duties Concerning Inadvertently 
Transmitted Writings* 

Where it is reasonably* apparent to a lawyer who receives 

a writing* relating to a lawyer’s representation of a client 

that the writing* was inadvertently sent or produced, and 

the lawyer knows* or reasonably should know* that the 

writing* is privileged or subject to the work product 

doctrine, the lawyer shall: 

(a)  refrain from examining the writing* any more than is 

necessary to determine that it is privileged or subject to 

the work product doctrine, and 

(b)  promptly notify the sender. 

Comment 

[1] If a lawyer determines this rule applies to a 

transmitted writing,* the lawyer should return the writing* 

to the sender, seek to reach agreement with the sender 

regarding the disposition of the writing,* or seek guidance 

from a tribunal.*  (See Rico v. Mitsubishi (2007) 42 

Cal.4th 807, 817 [68 Cal.Rptr.3d 758].)  In providing 

notice required by this rule, the lawyer shall comply with 

rule 4.2. 

[2]  This rule does not address the legal duties of a 

lawyer who receives a writing* that the lawyer knows* or 

reasonably should know* may have been inappropriately 

disclosed by the sending person.*  (See Clark v. Superior 

Court (2011) 196 Cal.App.4th 37 [125 Cal.Rptr.3d 361].)  

 
 

CHAPTER 5. 
LAW FIRMS* AND ASSOCIATIONS 

Rule 5.1 Responsibilities of Managerial and 
Supervisory Lawyers  

(a) A lawyer who individually or together with other 

lawyers possesses managerial authority in a law firm,* 
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shall make reasonable* efforts to ensure that the firm* has 

in effect measures giving reasonable* assurance that all 

lawyers in the firm* comply with these rules and the State 

Bar Act.  

(b) A lawyer having direct supervisory authority over 

another lawyer, whether or not a member or employee of 

the same law firm,* shall make reasonable* efforts to 

ensure that the other lawyer complies with these rules and 

the State Bar Act. 

(c) A lawyer shall be responsible for another lawyer’s 

violation of these rules and the State Bar Act if:  

(1) the lawyer orders or, with knowledge of the 

relevant facts and of the specific conduct, ratifies the 

conduct involved; or  

(2) the lawyer, individually or together with other 

lawyers, possesses managerial authority in the law 

firm* in which the other lawyer practices, or has 

direct supervisory authority over the other lawyer, 

whether or not a member or employee of the same 

law firm,* and knows* of the conduct at a time when 

its consequences can be avoided or mitigated but 

fails to take reasonable* remedial action. 

Comment 

Paragraph (a) – Duties Of Managerial Lawyers To 

Reasonably* Assure Compliance with the Rules 

[1] Paragraph (a) requires lawyers with managerial 

authority within a law firm* to make reasonable* efforts 

to establish internal policies and procedures designed, for 

example, to detect and resolve conflicts of interest, 

identify dates by which actions must be taken in pending 

matters, account for client funds and property, and ensure 

that inexperienced lawyers are properly supervised. 

[2] Whether particular measures or efforts satisfy the 

requirements of paragraph (a) might depend upon the law 

firm’s structure and the nature of its practice, including 

the size of the law firm,* whether it has more than one 

office location or practices in more than one jurisdiction, 

or whether the firm* or its partners* engage in any 

ancillary business. 

[3] A partner,* shareholder or other lawyer in a law 

firm* who has intermediate managerial responsibilities 

satisfies paragraph (a) if the law firm* has a designated 

managing lawyer charged with that responsibility, or a 

management committee or other body that has appropriate 

managerial authority and is charged with that 

responsibility.  For example, the managing lawyer of an 

office of a multi-office law firm* would not necessarily be 

required to promulgate firm-wide policies intended to 

reasonably* assure that the law firm’s lawyers comply 

with the rules or State Bar Act.  However, a lawyer 

remains responsible to take corrective steps if the lawyer 

knows* or reasonably should know* that the delegated 

body or person* is not providing or implementing 

measures as required by this rule. 

[4] Paragraph (a) also requires managerial lawyers to 

make reasonable* efforts to assure that other lawyers in an 

agency or department comply with these rules and the 

State Bar Act.  This rule contemplates, for example, the 

creation and implementation of reasonable* guidelines 

relating to the assignment of cases and the distribution of 

workload among lawyers in a public sector legal agency 

or other legal department.  (See, e.g., State Bar of 

California, Guidelines on Indigent Defense Services 

Delivery Systems (2006).) 

Paragraph (b) – Duties of Supervisory Lawyers 

[5] Whether a lawyer has direct supervisory authority 

over another lawyer in particular circumstances is a 

question of fact. 

Paragraph (c) – Responsibility for Another’s Lawyer’s 

Violation  

[6] The appropriateness of remedial action under 

paragraph (c)(2) would depend on the nature and 

seriousness of the misconduct and the nature and 

immediacy of its harm.  A managerial or supervisory 

lawyer must intervene to prevent avoidable consequences 

of misconduct if the lawyer knows* that the misconduct 

occurred. 

[7] A supervisory lawyer violates paragraph (b) by 

failing to make the efforts required under that paragraph, 

even if the lawyer does not violate paragraph (c) by 

knowingly* directing or ratifying the conduct, or where 

feasible, failing to take reasonable* remedial action.  

[8] Paragraphs (a), (b), and (c) create independent bases 

for discipline. This rule does not impose vicarious 

responsibility on a lawyer for the acts of another lawyer 

who is in or outside the law firm.*  Apart from paragraph 

(c) of this rule and rule 8.4(a), a lawyer does not have 

disciplinary liability for the conduct of a partner,* 

associate, or subordinate lawyer.  The question of whether 

a lawyer can be liable civilly or criminally for another 

lawyer’s conduct is beyond the scope of these rules. 

Rule 5.2  Responsibilities of a Subordinate 
Lawyer 

(a) A lawyer shall comply with these rules and the State 

Bar Act notwithstanding that the lawyer acts at the 

direction of another lawyer or other person.* 

(b) A subordinate lawyer does not violate these rules or 

the State Bar Act if that lawyer acts in accordance with a 

supervisory lawyer’s reasonable* resolution of an 

arguable question of professional duty. 
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Comment 

When lawyers in a supervisor-subordinate relationship 

encounter a matter involving professional judgment as to 

the lawyers’ responsibilities under these rules or the State 

Bar Act and the question can reasonably* be answered 

only one way, the duty of both lawyers is clear and they 

are equally responsible for fulfilling it. Accordingly, the 

subordinate lawyer must comply with his or her 

obligations under paragraph (a). If the question 

reasonably* can be answered more than one way, the 

supervisory lawyer may assume responsibility for 

determining which of the reasonable* alternatives to 

select, and the subordinate may be guided accordingly. If 

the subordinate lawyer believes* that the supervisor’s 

proposed resolution of the question of professional duty 

would result in a violation of these rules or the State Bar 

Act, the subordinate is obligated to communicate his or 

her professional judgment regarding the matter to the 

supervisory lawyer. 

Rule 5.3  Responsibilities Regarding Nonlawyer 
Assistants 

With respect to a nonlawyer employed or retained by or 

associated with a lawyer: 

(a) a lawyer who individually or together with other 

lawyers possesses managerial authority in a law firm,* 

shall make reasonable* efforts to ensure that the firm* has 

in effect measures giving reasonable* assurance that the 

nonlawyer’s conduct is compatible with the professional 

obligations of the lawyer; 

(b) a lawyer having direct supervisory authority over the 

nonlawyer, whether or not an employee of the same law 

firm,* shall make reasonable* efforts to ensure that the 

person’s* conduct is compatible with the professional 

obligations of the lawyer; and 

(c) a lawyer shall be responsible for conduct of such a 

person* that would be a violation of these rules or the 

State Bar Act if engaged in by a lawyer if: 

(1) the lawyer orders or, with knowledge of the 

relevant facts and of the specific conduct, ratifies the 

conduct involved; or 

(2) the lawyer, individually or together with other 

lawyers, possesses managerial authority in the law 

firm* in which the person* is employed, or has direct 

supervisory authority over the person,* whether or 

not an employee of the same law firm,* and knows* 

of the conduct at a time when its consequences can 

be avoided or mitigated but fails to take reasonable* 

remedial action. 

Comment 

Lawyers often utilize nonlawyer personnel, including 

secretaries, investigators, law student interns, and 

paraprofessionals. Such assistants, whether employees or 

independent contractors, act for the lawyer in rendition of 

the lawyer’s professional services.  A lawyer must give 

such assistants appropriate instruction and supervision 

concerning all ethical aspects of their employment.  The 

measures employed in instructing and supervising 

nonlawyers should take account of the fact that they might 

not have legal training. 

Rule 5.3.1  Employment of Disbarred, 
Suspended, Resigned, or Involuntarily Inactive 
Lawyer 

(a) For purposes of this rule:  

(1) “Employ” means to engage the services of 

another, including employees, agents, independent 

contractors and consultants, regardless of whether 

any compensation is paid;  

(2) “Member” means a member of the State Bar of 

California; 

(3) “Involuntarily inactive member” means a 

member who is ineligible to practice law as a result 

of action taken pursuant to Business and Professions 

Code sections 6007, 6203, subdivision (d)(1), or 

California Rules of Court, rule 9.31(d); 

(4) “Resigned member” means a member who has 

resigned from the State Bar while disciplinary 

charges are pending; and  

(5) “Ineligible person” means a member whose 

current status with the State Bar of California is 

disbarred, suspended, resigned, or involuntarily 

inactive. 

(b) A lawyer shall not employ, associate in practice 
with, or assist a person* the lawyer knows* or reasonably 
should know* is an ineligible person to perform the 
following on behalf of the lawyer’s client:  

(1) Render legal consultation or advice to the 
client;  

(2) Appear on behalf of a client in any hearing or 
proceeding or before any judicial officer, arbitrator, 
mediator, court, public agency, referee, magistrate, 
commissioner, or hearing officer;  

(3) Appear as a representative of the client at a 
deposition or other discovery matter;  

(4) Negotiate or transact any matter for or on 
behalf of the client with third parties;  
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(5) Receive, disburse or otherwise handle the 
client’s funds; or  

(6) Engage in activities that constitute the practice 
of law.  

(c) A lawyer may employ, associate in practice with, or 

assist an ineligible person to perform research, drafting or 

clerical activities, including but not limited to:  

(1) Legal work of a preparatory nature, such as 

legal research, the assemblage of data and other 

necessary information, drafting of pleadings, briefs, 

and other similar documents; 

(2) Direct communication with the client or third 

parties regarding matters such as scheduling, billing, 

updates, confirmation of receipt or sending of 

correspondence and messages; or  

(3) Accompanying an active lawyer in attending a 

deposition or other discovery matter for the limited 

purpose of providing clerical assistance to the active 

lawyer who will appear as the representative of the 

client.  

(d) Prior to or at the time of employing, associating in 

practice with, or assisting a person* the lawyer knows* or 

reasonably should know* is an ineligible person, the 

lawyer shall serve upon the State Bar written* notice of 

the employment, including a full description of such 

person’s current bar status.  The written* notice shall also 

list the activities prohibited in paragraph (b) and state that 

the ineligible person will not perform such activities.  The 

lawyer shall serve similar written* notice upon each client 

on whose specific matter such person* will work, prior to 

or at the time of employing, associating with, or assisting 

such person* to work on the client’s specific matter.  The 

lawyer shall obtain proof of service of the client’s written* 

notice and shall retain such proof and a true and correct 

copy of the client’s written* notice for two years 

following termination of the lawyer’s employment by the 

client.  

(e) A lawyer may, without client or State Bar 

notification, employ, associate in practice with, or assist 

an ineligible person whose sole function is to perform 

office physical plant or equipment maintenance, courier or 

delivery services, catering, reception, typing or 

transcription, or other similar support activities. 

(f) When the lawyer no longer employs, associates in 

practice with, or assists the ineligible person, the lawyer 

shall promptly serve upon the State Bar written* notice of 

the termination. 

Comment 

If the client is an organization, the lawyer shall serve the 

notice required by paragraph (d) on its highest authorized 

officer, employee, or constituent overseeing the particular 

engagement.  (See rule 1.13.) 

Rule 5.4  Financial and Similar Arrangements 
with Nonlawyers 

(a) A lawyer or law firm* shall not share legal fees 

directly or indirectly with a nonlawyer or with an 

organization that is not authorized to practice law, except 

that: 

(1) an agreement by a lawyer with the lawyer’s 

firm,* partner,* or associate may provide for the 

payment of money or other consideration over a 

reasonable* period of time after the lawyer’s death, 

to the lawyer’s estate or to one or more specified 

persons;* 

(2) a lawyer purchasing the practice of a deceased, 

disabled or disappeared lawyer may pay the agreed-

upon purchase price, pursuant to rule 1.17, to the 

lawyer’s estate or other representative; 

(3) a lawyer or law firm* may include nonlawyer 

employees in a compensation or retirement plan, 

even though the plan is based in whole or in part on a 

profit-sharing arrangement, provided the plan does 

not otherwise violate these rules or the State Bar Act;  

(4) a lawyer or law firm* may pay a prescribed 

registration, referral, or other fee to a lawyer referral 

service established, sponsored and operated in 

accordance with the State Bar of California’s 

Minimum Standards for Lawyer Referral Services; 

or 

(5) a lawyer or law firm* may share with or pay a 

court-awarded legal fee to a nonprofit organization 

that employed, retained or recommended 

employment of the lawyer or law firm* in the matter. 

(b) A lawyer shall not form a partnership or other 

organization with a nonlawyer if any of the activities of 

the partnership or other organization consist of the 

practice of law. 

(c) A lawyer shall not permit a person* who 

recommends, employs, or pays the lawyer to render legal 

services for another to direct or regulate the lawyer’s 

independent professional judgment or interfere with the 

lawyer-client relationship in rendering legal services.  

(d) A lawyer shall not practice with or in the form of a 

professional corporation or other organization authorized 

to practice law for a profit if: 

(1) a nonlawyer owns any interest in it, except that 

a fiduciary representative of a lawyer’s estate may 
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hold the lawyer’s stock or other interest for a 

reasonable* time during administration; 

(2) a nonlawyer is a director or officer of the 

corporation or occupies a position of similar 

responsibility in any other form of organization; or 

(3) a nonlawyer has the right or authority to direct 

or control the lawyer’s independent professional 

judgment. 

(e) The Board of Trustees of the State Bar shall 

formulate and adopt Minimum Standards for Lawyer 

Referral Services, which, as from time to time amended, 

shall be binding on lawyers.  A lawyer shall not accept a 

referral from, or otherwise participate in, a lawyer referral 

service unless it complies with such Minimum Standards 

for Lawyer Referral Services. 

(f) A lawyer shall not practice with or in the form of a 

nonprofit legal aid, mutual benefit or advocacy group if 

the nonprofit organization allows any third person* to 

interfere with the lawyer’s independent professional 

judgment, or with the lawyer-client relationship, or allows 

or aids any person* to practice law in violation of these 

rules or the State Bar Act. 

Comment 

[1] Paragraph (a) does not prohibit a lawyer or law firm* 

from paying a bonus to or otherwise compensating a 

nonlawyer employee from general revenues received for 

legal services, provided the arrangement does not interfere 

with the independent professional judgment of the lawyer 

or lawyers in the firm* and does not violate these rules or 

the State Bar Act.  However, a nonlawyer employee’s 

bonus or other form of compensation may not be based on 

a percentage or share of fees in specific cases or legal 

matters. 

[2] Paragraph (a) also does not prohibit payment to a 

nonlawyer third-party for goods and services provided to a 

lawyer or law firm;* however, the compensation to a 

nonlawyer third-party may not be determined as a 

percentage or share of the lawyer’s or law firm’s overall 

revenues or tied to fees in particular cases or legal matters.  

A lawyer may pay to a nonlawyer third-party, such as a 

collection agency, a percentage of past due or delinquent 

fees in concluded matters that the third-party collects on 

the lawyer’s behalf. 

[3] Paragraph (a)(5) permits a lawyer to share with or 

pay court-awarded legal fees to nonprofit legal aid, mutual 

benefit, and advocacy groups that are not engaged in the 

unauthorized practice of law.  (See Frye v. Tenderloin 

Housing Clinic, Inc. (2006) 38 Cal.4th 23 [40 Cal.Rptr.3d 

221]; see also rule 6.3.)  Regarding a lawyer’s 

contribution of legal fees to a legal services organization, 

see rule 1.0, Comment [5] on financial support for 

programs providing pro bono legal services.  

[4] This rule is not intended to affect case law regarding 

the relationship between insurers and lawyers providing 

legal services to insureds. (See, e.g., Gafcon, Inc. v. 

Ponsor Associates (2002) 98 Cal.App.4th 1388 [120 

Cal.Rptr.2d 392].) 

[5] Paragraph (c) is not intended to alter or diminish a 

lawyer’s obligations under rule 1.8.6 (Compensation from 

One Other than Client). 

Rule 5.5  Unauthorized Practice of Law; 
Multijurisdictional Practice of Law 

(a) A lawyer admitted to practice law in California shall 

not: 

(1) practice law in a jurisdiction where to do so 
would be in violation of regulations of the profession 

in that jurisdiction; or 

(2) knowingly* assist a person* in the 

unauthorized practice of law in that jurisdiction. 

(b) A lawyer who is not admitted to practice law in 

California shall not:  

(1) except as authorized by these rules or other 
law, establish or maintain a resident office or other 
systematic or continuous presence in California for 

the practice of law; or  

(2) hold out to the public or otherwise represent 
that the lawyer is admitted to practice law in 
California. 

Comment 

Paragraph (b)(1) prohibits lawyers from practicing law in 
California unless otherwise entitled to practice law in this 
state by court rule or other law.  (See, e.g., Bus. & Prof. 
Code, § 6125 et seq.; see also Cal. Rules of Court, rules 
9.40 [counsel pro hac vice], 9.41 [appearances by military 
counsel], 9.42 [certified law students], 9.43 [out-of-state 
attorney arbitration counsel program], 9.44 [registered 
foreign legal consultant], 9.45 [registered legal services 
attorneys], 9.46 [registered in-house counsel], 9.47 
[attorneys practicing temporarily in California as part of 
litigation], 9.48 [non-litigating attorneys temporarily in 

California to provide legal services].) 

Rule 5.6  Restrictions on a Lawyer’s Right to 
Practice 

(a) Unless authorized by law, a lawyer shall not 

participate in offering or making: 

(1) a partnership, shareholders, operating, 

employment, or other similar type of agreement that 

restricts the right of a lawyer to practice after 
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termination of the relationship, except an agreement 

that concerns benefits upon retirement; or  

(2) an agreement that imposes a restriction on a 

lawyer’s right to practice in connection with a 

settlement of a client controversy, or otherwise.  

(b) A lawyer shall not participate in offering or making 

an agreement which precludes the reporting of a violation 

of these rules. 

(c) This rule does not prohibit an agreement that is 

authorized by Business and Professions Code sections 

6092.5, subdivision (i) or 6093. 

Comment 

[1] Concerning the application of paragraph (a)(1), see 

Business and Professions Code section 16602; Howard v. 

Babcock (1993) 6 Cal.4th 409, 425 [25 Cal.Rptr.2d 80]. 

[2] Paragraph (a)(2) prohibits a lawyer from offering or 

agreeing not to represent other persons* in connection 

with settling a claim on behalf of a client. 

[3] This rule does not prohibit restrictions that may be 

included in the terms of the sale of a law practice pursuant 

to rule 1.17.  

Rule 5.7  [Reserved] 

 
 

CHAPTER 6. 
PUBLIC SERVICE 

Rule 6.1  [Reserved] 

Rule 6.2  [Reserved] 

Rule 6.3  Membership in Legal Services 
Organization 

A lawyer may serve as a director, officer or member of a 

legal services organization, apart from the law firm* in 

which the lawyer practices, notwithstanding that the 

organization serves persons* having interests adverse to a 

client of the lawyer.  The lawyer shall not knowingly* 

participate in a decision or action of the organization: 

(a) if participating in the decision or action would be 

incompatible with the lawyer’s obligations to a client 

under Business and Professions Code section 6068, 

subdivision (e)(1) or rules 1.6(a), 1.7, 1.9, or 1.18; or 

(b) where the decision or action could have a material 

adverse effect on the representation of a client of the 

organization whose interests are adverse to a client of the 

lawyer. 

Comment 

Lawyers should support and participate in legal service 

organizations.  A lawyer who is an officer or a member of 

such an organization does not thereby have a lawyer-client 

relationship with persons* served by the organization.  

However, there is potential conflict between the interests 

of such persons* and the interests of the lawyer’s clients.  

If the possibility of such conflict disqualified a lawyer 

from serving on the board of a legal services organization, 

the profession’s involvement in such organizations would 

be severely curtailed. 

Rule 6.4  [Reserved] 

Rule 6.5  Limited Legal Services Programs 

(a) A lawyer who, under the auspices of a program 

sponsored by a court, government agency, bar association, 

law school, or nonprofit organization, provides short-term 

limited legal services to a client without expectation by 

either the lawyer or the client that the lawyer will provide 

continuing representation in the matter: 

(1) is subject to rules 1.7 and 1.9(a) only if the 

lawyer knows* that the representation of the client 

involves a conflict of interest; and  

(2) is subject to rule 1.10 only if the lawyer knows* 

that another lawyer associated with the lawyer in a 

law firm* is prohibited from representation by rule 1.7 

or 1.9(a) with respect to the matter. 

(b) Except as provided in paragraph (a)(2), rule 1.10 is 

inapplicable to a representation governed by this rule. 

(c) The personal disqualification of a lawyer 

participating in the program will not be imputed to other 

lawyers participating in the program. 

Comment 

[1] Courts, government agencies, bar associations, law 

schools and various nonprofit organizations have 

established programs through which lawyers provide short-

term limited legal services — such as advice or the 

completion of legal forms that will assist persons* in 

addressing their legal problems without further 

representation by a lawyer.  In these programs, such as 

legal-advice hotlines, advice-only clinics or pro se 

counseling programs, whenever a lawyer-client relationship 

is established, there is no expectation that the lawyer’s 

representation of the client will continue beyond that 

limited consultation.  Such programs are normally operated 

under circumstances in which it is not feasible for a lawyer 
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to systematically screen* for conflicts of interest as is 

generally required before undertaking a representation. 

[2] A lawyer who provides short-term limited legal 

services pursuant to this rule must secure the client’s 

informed consent* to the limited scope of the 

representation.  (See rule 1.2(b).)  If a short-term limited 

representation would not be reasonable* under the 

circumstances, the lawyer may offer advice to the client 

but must also advise the client of the need for further 

assistance of counsel.  Except as provided in this rule, 

these rules and the State Bar Act, including the lawyer’s 

duty of confidentiality under Business and Professions 

Code section 6068, subdivision (e)(1) and rules 1.6 and 

1.9, are applicable to the limited representation.  

[3] A lawyer who is representing a client in the 

circumstances addressed by this rule ordinarily is not able to 

check systematically for conflicts of interest.  Therefore, 

paragraph (a)(1) requires compliance with rules 1.7 and 

1.9(a) only if the lawyer knows* that the representation 

presents a conflict of interest for the lawyer.  In addition, 

paragraph (a)(2) imputes conflicts of interest to the lawyer 

only if the lawyer knows* that another lawyer in the lawyer’s 

law firm* would be disqualified under rules 1.7 or 1.9(a). 

[4] Because the limited nature of the services 

significantly reduces the risk of conflicts of interest with 

other matters being handled by the lawyer’s law firm,* 

paragraph (b) provides that imputed conflicts of interest are 

inapplicable to a representation governed by this rule except 

as provided by paragraph (a)(2).  Paragraph (a)(2) imputes 

conflicts of interest to the participating lawyer when the 

lawyer knows* that any lawyer in the lawyer’s firm* would 

be disqualified under rules 1.7 or 1.9(a).  By virtue of 

paragraph (b), moreover, a lawyer’s participation in a short-

term limited legal services program will not be imputed to 

the lawyer’s law firm* or preclude the lawyer’s law firm* 

from undertaking or continuing the representation of a 

client with interests adverse to a client being represented 

under the program’s auspices.  Nor will the personal 

disqualification of a lawyer participating in the program be 

imputed to other lawyers participating in the program. 

[5] If, after commencing a short-term limited 

representation in accordance with this rule, a lawyer 

undertakes to represent the client in the matter on an ongoing 

basis, rules 1.7, 1.9(a), and 1.10 become applicable. 

 
 

CHAPTER 7. 
INFORMATION ABOUT LEGAL SERVICES 

Rule 7.1  Communications Concerning a 
Lawyer’s Services 

(a) A lawyer shall not make a false or misleading 

communication about the lawyer or the lawyer’s services. 

A communication is false or misleading if it contains a 

material misrepresentation of fact or law, or omits a fact 

necessary to make the communication considered as a 

whole not materially misleading. 

(b) The Board of Trustees of the State Bar may 

formulate and adopt standards as to communications that 

will be presumed to violate rule 7.1, 7.2, 7.3, 7.4 or 7.5.  

The standards shall only be used as presumptions affecting 

the burden of proof in disciplinary proceedings involving 

alleged violations of these rules.  “Presumption affecting 

the burden of proof” means that presumption defined in 

Evidence Code sections 605 and 606.  Such standards 

formulated and adopted by the Board, as from time to time 

amended, shall be effective and binding on all lawyers. 

Comment 

[1] This rule governs all communications of any type 

whatsoever about the lawyer or the lawyer’s services, 

including advertising permitted by rule 7.2. A 

communication includes any message or offer made by or 

on behalf of a lawyer concerning the availability for 

professional employment of a lawyer or a lawyer’s law 

firm* directed to any person.* 

[2] A communication that contains an express guarantee 

or warranty of the result of a particular representation is a 

false or misleading communication under this rule.  (See 

also Bus. & Prof. Code, § 6157.2, subd. (a).) 

[3] This rule prohibits truthful statements that are 

misleading.  A truthful statement is misleading if it omits 

a fact necessary to make the lawyer’s communication 

considered as a whole not materially misleading.  A 

truthful statement is also misleading if it is presented in a 

manner that creates a substantial* likelihood that it will 

lead a reasonable* person* to formulate a specific 

conclusion about the lawyer or the lawyer’s services for 

which there is no reasonable* factual foundation.  Any 

communication that states or implies “no fee without 

recovery” is also misleading unless the communication 

also expressly discloses whether or not the client will be 

liable for costs. 

[4] A communication that truthfully reports a lawyer’s 

achievements on behalf of clients or former clients, or a 

testimonial about or endorsement of the lawyer, may be 

misleading if presented so as to lead a reasonable* 

person* to form an unjustified expectation that the same 

results could be obtained for other clients in similar 

matters without reference to the specific factual and legal 

circumstances of each client’s case.  Similarly, an 

unsubstantiated comparison of the lawyer’s services or 

fees with the services or fees of other lawyers may be 

misleading if presented with such specificity as would 

lead a reasonable* person* to conclude that the 

comparison can be substantiated.  An appropriate 

disclaimer or qualifying language often avoids creating 

unjustified expectations. 
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[5] This rule prohibits a lawyer from making a 

communication that states or implies that the lawyer is 

able to provide legal services in a language other than 

English unless the lawyer can actually provide legal 

services in that language or the communication also states 

in the language of the communication the employment 

title of the person* who speaks such language. 

[6] Rules 7.1 through 7.5 are not the sole basis for 

regulating communications concerning a lawyer’s 

services. (See, e.g., Bus. & Prof. Code, §§ 6150–6159.2, 

17000 et. seq.)  Other state or federal laws may also apply. 

Rule 7.2  Advertising 

(a) Subject to the requirements of rules 7.1 and 7.3, a 

lawyer may advertise services through any written,* 

recorded or electronic means of communication, including 

public media. 

(b) A lawyer shall not compensate, promise or give 

anything of value to a person* for the purpose of 

recommending or securing the services of the lawyer or 

the lawyer’s law firm,* except that a lawyer may: 

(1) pay the reasonable* costs of advertisements or 

communications permitted by this rule; 

(2) pay the usual charges of a legal services plan or 

a qualified lawyer referral service.  A qualified 

lawyer referral service is a lawyer referral service 

established, sponsored and operated in accordance 

with the State Bar of California’s Minimum 

Standards for a Lawyer Referral Service in 

California; 

(3) pay for a law practice in accordance with rule 

1.17; 

(4) refer clients to another lawyer or a nonlawyer 

professional pursuant to an arrangement not 

otherwise prohibited under these Rules or the State 

Bar Act that provides for the other person* to refer 

clients or customers to the lawyer, if: 

(i) the reciprocal referral arrangement is not 

exclusive; and 

(ii) the client is informed of the existence and 

nature of the arrangement;  

(5) offer or give a gift or gratuity to a person* 

having made a recommendation resulting in the 

employment of the lawyer or the lawyer’s law firm,* 

provided that the gift or gratuity was not offered or 

given in consideration of any promise, agreement, or 

understanding that such a gift or gratuity would be 

forthcoming or that referrals would be made or 

encouraged in the future. 

(c) Any communication made pursuant to this rule shall 

include the name and address of at least one lawyer or law 

firm* responsible for its content. 

Comment 

[1] This rule permits public dissemination of accurate 

information concerning a lawyer and the lawyer’s 

services, including for example, the lawyer’s name or 

firm* name, the lawyer’s contact information; the kinds of 

services the lawyer will undertake; the basis on which the 

lawyer’s fees are determined, including prices for specific 

services and payment and credit arrangements; a lawyer’s 

foreign language ability; names of references and, with 

their consent, names of clients regularly represented; and 

other information that might invite the attention of those 

seeking legal assistance.  This rule, however, prohibits the 

dissemination of false or misleading information, for 

example, an advertisement that sets forth a specific fee or 

range of fees for a particular service where, in fact, the 

lawyer charges or intends to charge a greater fee than that 

stated in the advertisement. 

[2] Neither this rule nor rule 7.3 prohibits 

communications authorized by law, such as court-

approved class action notices. 

Paying Others to Recommend a Lawyer 

[3] Paragraph (b)(1) permits a lawyer to compensate 

employees, agents, and vendors who are engaged to 

provide marketing or client-development services, such as 

publicists, public-relations personnel, business-

development staff, and website designers.  See rule 5.3 for 

the duties of lawyers and law firms* with respect to 

supervising the conduct of nonlawyers who prepare 

marketing materials and provide client development 

services. 

[4] Paragraph (b)(4) permits a lawyer to make referrals to 

another lawyer or nonlawyer professional, in return for the 

undertaking of that person* to refer clients or customers to 

the lawyer.  Such reciprocal referral arrangements must 

not interfere with the lawyer’s professional judgment as to 

making referrals or as to providing substantive legal 

services. (See rules 2.1 and 5.4(c).)  Conflicts of interest 

created by arrangements made pursuant to paragraph 

(b)(4) are governed by rule 1.7.  A division of fees 

between or among lawyers not in the same law firm* is 

governed by rule 1.5.1. 

Rule 7.3  Solicitation of Clients 

(a) A lawyer shall not by in-person, live telephone or 

real-time electronic contact solicit professional 

employment when a significant motive for doing so is the 

lawyer’s pecuniary gain, unless the person* contacted: 

(1) is a lawyer; or 



RULES OF PROFESSIONAL CONDUCT 

(effective on November 1, 2018) 
 

44 An asterisk (*) identifies a word or phrase defined in the terminology rule, rule 1.0.1. 2018 

(2) has a family, close personal, or prior 

professional relationship with the lawyer. 

(b) A lawyer shall not solicit professional employment 

by written,* recorded or electronic communication or by 

in-person, telephone or real-time electronic contact even 

when not otherwise prohibited by paragraph (a), if: 

(1) the person* being solicited has made known* 

to the lawyer a desire not to be solicited by the 

lawyer; or 

(2) the solicitation is transmitted in any manner 

which involves intrusion, coercion, duress or 

harassment. 

(c) Every written,* recorded or electronic 

communication from a lawyer soliciting professional 

employment from any person* known* to be in need of 

legal services in a particular matter shall include the word 

“Advertisement” or words of similar import on the outside 

envelope, if any, and at the beginning and ending of any 

recorded or electronic communication, unless the recipient 

of the communication is a person* specified in paragraphs 

(a)(1) or (a)(2), or unless it is apparent from the context 

that the communication is an advertisement. 

(d) Notwithstanding the prohibitions in paragraph (a), a 

lawyer may participate with a prepaid or group legal 

service plan operated by an organization not owned or 

directed by the lawyer that uses in-person, live telephone 

or real-time electronic contact to solicit memberships or 

subscriptions for the plan from persons* who are not 

known* to need legal services in a particular matter 

covered by the plan. 

(e) As used in this rule, the terms “solicitation” and 

“solicit” refer to an oral or written* targeted 

communication initiated by or on behalf of the lawyer that 

is directed to a specific person* and that offers to provide, 

or can reasonably* be understood as offering to provide, 

legal services. 

Comment 

[1] A lawyer’s communication does not constitute a 

solicitation if it is directed to the general public, such as 

through a billboard, an Internet banner advertisement, a 

website or a television commercial, or if it is in response 

to a request for information or is automatically generated 

in response to Internet searches. 

[2] Paragraph (a) does not apply to situations in which 

the lawyer is motivated by considerations other than the 

lawyer’s pecuniary gain.  Therefore, paragraph (a) does 

not prohibit a lawyer from participating in constitutionally 

protected activities of bona fide public or charitable legal-

service organizations, or bona fide political, social, civic, 

fraternal, employee or trade organizations whose purposes 

include providing or recommending legal services to its 

members or beneficiaries.  (See, e.g., In re Primus (1978) 

436 U.S. 412 [98 S.Ct. 1893].) 

[3] This rule does not prohibit a lawyer from contacting 

representatives of organizations or groups that may be 

interested in establishing a bona fide group or prepaid 

legal plan for their members, insureds, beneficiaries or 

other third parties for the purpose of informing such 

entities of the availability of and details concerning the 

plan or arrangement which the lawyer or lawyer’s firm* is 

willing to offer. 

[4] Lawyers who participate in a legal service plan as 

permitted under paragraph (d) must comply with rules 7.1, 

7.2, and 7.3(b). (See also rules 5.4 and 8.4(a).) 

Rule 7.4  Communication of Fields of Practice 
and Specialization 

(a) A lawyer shall not state that the lawyer is a certified 

specialist in a particular field of law, unless: 

(1) the lawyer is currently certified as a specialist 

by the Board of Legal Specialization, or any other 

entity accredited by the State Bar to designate 

specialists pursuant to standards adopted by the 

Board of Trustees; and 

(2) the name of the certifying organization is 

clearly identified in the communication. 

(b) Notwithstanding paragraph (a), a lawyer may 

communicate the fact that the lawyer does or does not 

practice in particular fields of law.  A lawyer may also 

communicate that his or her practice specializes in, is 

limited to, or is concentrated in a particular field of law, 

subject to the requirements of rule 7.1. 

Rule 7.5  Firm* Names and Trade Names 

(a) A lawyer shall not use a firm* name, trade name or 

other professional designation that violates rule 7.1. 

(b) A lawyer in private practice shall not use a firm* 

name, trade name or other professional designation that 

states or implies a relationship with a government agency 

or with a public or charitable legal services organization, 

or otherwise violates rule 7.1. 

(c) A lawyer shall not state or imply that the lawyer 

practices in or has a professional relationship with a law 

firm* or other organization unless that is the fact. 

Comment 

The term “other professional designation” includes, but is 

not limited to, logos, letterheads, URLs, and signature 

blocks.  
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CHAPTER 8.  
MAINTAINING THE INTEGRITY  

OF THE PROFESSION 

Rule  8.1  False Statement Regarding Application 
for Admission to Practice Law 

(a) An applicant for admission to practice law shall not, 

in connection with that person’s* own application for 

admission, make a statement of material fact that the 

lawyer knows* to be false, or make such a statement with 

reckless disregard as to its truth or falsity. 

(b) A lawyer shall not, in connection with another 

person’s* application for admission to practice law, make 

a statement of material fact that the lawyer knows* to be 

false. 

(c) An applicant for admission to practice law, or a 

lawyer in connection with an application for admission, 

shall not fail to disclose a fact necessary to correct a 

statement known* by the applicant or the lawyer to have 

created a material misapprehension in the matter, except 

that this rule does not authorize disclosure of information 

protected by Business and Professions Code section 6068, 

subdivision (e) and rule 1.6. 

(d) As used in this rule, “admission to practice law” 

includes admission or readmission to membership in the 

State Bar; reinstatement to active membership in the State 

Bar; and any similar process relating to admission or 

certification to practice law in California or elsewhere.  

Comment 

[1] A person* who makes a false statement in 

connection with that person’s* own application for 

admission to practice law may be subject to discipline 

under this rule after that person* has been admitted.  (See, 

e.g., In re Gossage (2000) 23 Cal.4th 1080 [99 

Cal.Rptr.2d 130].) 

[2] A lawyer’s duties with respect to a pro hac vice 

application or other application to a court for admission to 

practice law are governed by rule 3.3.  

[3] A lawyer representing an applicant for admission to 

practice law is governed by the rules applicable to the 

lawyer-client relationship, including Business and 

Professions Code section 6068, subdivision (e)(1) and rule 

1.6.  A lawyer representing a lawyer who is the subject of 

a disciplinary proceeding is not governed by this rule but 

is subject to the requirements of rule 3.3. 

Rule 8.1.1  Compliance with Conditions of 
Discipline and Agreements in Lieu of Discipline 

A lawyer shall comply with the terms and conditions 

attached to any agreement in lieu of discipline, any public 

or private reproval, or to other discipline administered by 

the State Bar pursuant to Business and Professions Code 

sections 6077 and 6078 and California Rules of Court, 

rule 9.19. 

Comment 

Other provisions also require a lawyer to comply with 

agreements in lieu of discipline and conditions of 

discipline.  (See, e.g., Bus. & Prof. Code, § 6068, subds. 

(k), (l).) 

Rule 8.2  Judicial Officials 

(a) A lawyer shall not make a statement of fact that the 

lawyer knows* to be false or with reckless disregard as to 

its truth or falsity concerning the qualifications or integrity 

of a judge or judicial officer, or of a candidate for election 

or appointment to judicial office. 

(b) A lawyer who is a candidate for judicial office in 

California shall comply with canon 5 of the California 

Code of Judicial Ethics.  For purposes of this rule, 

“candidate for judicial office” means a lawyer seeking 

judicial office by election.  The determination of when a 

lawyer is a candidate for judicial office by election is 

defined in the terminology section of the California Code 

of Judicial Ethics.  A lawyer’s duty to comply with this 

rule shall end when the lawyer announces withdrawal of 

the lawyer’s candidacy or when the results of the election 

are final, whichever occurs first. 

(c) A lawyer who seeks appointment to judicial office 

shall comply with canon 5B(1) of the California Code of 

Judicial Ethics.  A lawyer becomes an applicant seeking 

judicial office by appointment at the time of first 

submission of an application or personal data 

questionnaire to the appointing authority.  A lawyer’s duty 

to comply with this rule shall end when the lawyer advises 

the appointing authority of the withdrawal of the lawyer’s 

application. 

Comment 

To maintain the fair and independent administration of 

justice, lawyers should defend judges and courts unjustly 

criticized.  Lawyers also are obligated to maintain the 

respect due to the courts of justice and judicial officers.  

(See Bus. & Prof. Code, § 6068, subd. (b).) 

Rule 8.3  [Reserved] 
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Rule 8.4  Misconduct  

It is professional misconduct for a lawyer to: 

(a) violate these rules or the State Bar Act, knowingly* 

assist, solicit, or induce another to do so, or do so through 

the acts of another; 

(b) commit a criminal act that reflects adversely on the 

lawyer’s honesty, trustworthiness, or fitness as a lawyer in 

other respects; 

(c) engage in conduct involving dishonesty, fraud,* 

deceit, or reckless or intentional misrepresentation; 

(d) engage in conduct that is prejudicial to the 

administration of justice; 

(e) state or imply an ability to influence improperly a 

government agency or official, or to achieve results by 

means that violate these rules, the State Bar Act, or other 

law; or 

(f) knowingly* assist, solicit, or induce a judge or 

judicial officer in conduct that is a violation of an 

applicable code of judicial ethics or code of judicial 

conduct, or other law.  For purposes of this rule, “judge” 

and “judicial officer” have the same meaning as in rule 

3.5(c). 

Comment 

[1] A violation of this rule can occur when a lawyer is 

acting in propria persona or when a lawyer is not 

practicing law or acting in a professional capacity. 

[2] Paragraph (a) does not prohibit a lawyer from 

advising a client concerning action the client is legally 

entitled to take. 

[3] A lawyer may be disciplined for criminal acts as set 

forth in Business and Professions Code sections 6101 et 

seq., or if the criminal act constitutes “other misconduct 

warranting discipline” as defined by California Supreme 

Court case law. (See In re Kelley (1990) 52 Cal.3d 487 

[276 Cal.Rptr. 375].) 

[4] A lawyer may be disciplined under Business and 

Professions Code section 6106 for acts involving moral 

turpitude, dishonesty, or corruption, whether intentional, 

reckless, or grossly negligent. 

[5] Paragraph (c) does not apply where a lawyer advises 

clients or others about, or supervises, lawful covert 

activity in the investigation of violations of civil or 

criminal law or constitutional rights, provided the 

lawyer’s conduct is otherwise in compliance with these 

rules and the State Bar Act. 

[6] This rule does not prohibit those activities of a 

particular lawyer that are protected by the First 

Amendment to the United States Constitution or by 

Article I, section 2 of the California Constitution. 

Rule 8.4.1 Prohibited Discrimination, Harassment 
and Retaliation 

(a) In representing a client, or in terminating or refusing 

to accept the representation of any client, a lawyer shall 

not:  

(1) unlawfully harass or unlawfully discriminate 

against persons* on the basis of any protected 

characteristic; or  

(2) unlawfully retaliate against persons.* 

(b) In relation to a law firm’s operations, a lawyer shall 

not:  

(1) on the basis of any protected characteristic,  

(i) unlawfully discriminate or knowingly* 

permit unlawful discrimination; 

(ii) unlawfully harass or knowingly* permit 

the unlawful harassment of an employee, an 

applicant, an unpaid intern or volunteer, or a 

person* providing services pursuant to a 

contract; or 

(iii) unlawfully refuse to hire or employ a 

person*, or refuse to select a person* for a 

training program leading to employment, or bar 

or discharge a person* from employment or 

from a training program leading to 

employment, or discriminate against a person* 

in compensation or in terms, conditions, or 

privileges of employment; or 

(2) unlawfully retaliate against persons.* 

(c) For purposes of this rule: 

(1) “protected characteristic” means race, religious 

creed, color, national origin, ancestry, physical 

disability, mental disability, medical condition, 

genetic information, marital status, sex, gender, 

gender identity, gender expression, sexual 

orientation, age, military and veteran status, or other 

category of discrimination prohibited by applicable 

law, whether the category is actual or perceived; 

(2) “knowingly permit” means to fail to advocate 

corrective action where the lawyer knows* of a 

discriminatory policy or practice that results in the 

unlawful discrimination or harassment prohibited by 

paragraph (b); 

(3) “unlawfully” and “unlawful” shall be 

determined by reference to applicable state and 
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federal statutes and decisions making unlawful 

discrimination or harassment in employment and in 

offering goods and services to the public; and 

(4) “retaliate” means to take adverse action against 

a person* because that person* has (i) opposed, or 

(ii) pursued, participated in, or assisted any action 

alleging, any conduct prohibited by paragraphs (a)(1) 

or (b)(1) of this rule. 

(d) A lawyer who is the subject of a State Bar 

investigation or State Bar Court proceeding alleging a 

violation of this rule shall promptly notify the State Bar of 

any criminal, civil, or administrative action premised, 

whether in whole or part, on the same conduct that is the 

subject of the State Bar investigation or State Bar Court 

proceeding. 

(e) Upon being issued a notice of a disciplinary charge 

under this rule, a lawyer shall: 

(1) if the notice is of a disciplinary charge under 

paragraph (a) of this rule, provide a copy of the 

notice to the California Department of Fair 

Employment and Housing and the United States 

Department of Justice, Coordination and Review 

Section; or 

(2) if the notice is of a disciplinary charge under 

paragraph (b) of this rule, provide a copy of the 

notice to the California Department of Fair 

Employment and Housing and the United States 

Equal Employment Opportunity Commission. 

(f) This rule shall not preclude a lawyer from: 

(1) representing a client alleged to have engaged in 

unlawful discrimination, harassment, or retaliation; 

(2) declining or withdrawing from a representation 

as required or permitted by rule 1.16; or 

(3) providing advice and engaging in advocacy as 

otherwise required or permitted by these rules and 

the State Bar Act. 

Comment 

[1] Conduct that violates this rule undermines 

confidence in the legal profession and our legal system 

and is contrary to the fundamental principle that all people 

are created equal.  A lawyer may not engage in such 

conduct through the acts of another.  (See rule 8.4(a).)  In 

relation to a law firm’s operations, this rule imposes on all 

law firm* lawyers the responsibility to advocate corrective 

action to address known* harassing or discriminatory 

conduct by the firm* or any of its other lawyers or 

nonlawyer personnel.  Law firm* management and 

supervisorial lawyers retain their separate responsibility 

under rules 5.1 and 5.3.  Neither this rule nor rule 5.1 or 

5.3 imposes on the alleged victim of any conduct 

prohibited by this rule any responsibility to advocate 

corrective action. 

[2] The conduct prohibited by paragraph (a) includes the 

conduct of a lawyer in a proceeding before a judicial 

officer.  (See Cal. Code Jud. Ethics, canon 3B(6) [“A 

judge shall require lawyers in proceedings before the 

judge to refrain from manifesting, by words or conduct, 

bias or prejudice based upon race, sex, gender, religion, 

national origin, ethnicity, disability, age, sexual 

orientation, marital status, socioeconomic status, or 

political affiliation against parties, witnesses, counsel, or 

others.”].)  A lawyer does not violate paragraph (a) by 

referring to any particular status or group when the 

reference is relevant to factual or legal issues or arguments 

in the representation.  While both the parties and the court 

retain discretion to refer such conduct to the State Bar, a 

court’s finding that peremptory challenges were exercised 

on a discriminatory basis does not alone establish a 

violation of paragraph (a). 

[3] A lawyer does not violate this rule by limiting the 

scope or subject matter of the lawyer’s practice or by 

limiting the lawyer’s practice to members of underserved 

populations.  A lawyer also does not violate this rule by 

otherwise restricting who will be accepted as clients for 

advocacy-based reasons, as required or permitted by these 

rules or other law.  

[4] This rule does not apply to conduct protected by the 

First Amendment to the United States Constitution or by 

Article I, section 2 of the California Constitution.  

[5] What constitutes a failure to advocate corrective 

action under paragraph (c)(2) will depend on the nature 

and seriousness of the discriminatory policy or practice, 

the extent to which the lawyer knows* of unlawful 

discrimination or harassment resulting from that policy or 

practice, and the nature of the lawyer’s relationship to the 

lawyer or law firm* implementing that policy or practice.  

For example, a law firm* non-management and non-

supervisorial lawyer who becomes aware that the law 

firm* is engaging in a discriminatory hiring practice may 

advocate corrective action by bringing that discriminatory 

practice to the attention of a law firm* management 

lawyer who would have responsibility under rule 5.1 or 

5.3 to take reasonable* remedial action upon becoming 

aware of a violation of this rule. 

[6] Paragraph (d) ensures that the State Bar and the State 

Bar Court will be provided with information regarding 

related proceedings that may be relevant in determining 

whether a State Bar investigation or a State Bar Court 

proceeding relating to a violation of this rule should be 

abated. 

[7] Paragraph (e) recognizes the public policy served by 

enforcement of laws and regulations prohibiting unlawful 

discrimination, by ensuring that the state and federal 
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agencies with primary responsibility for coordinating the 

enforcement of those laws and regulations is provided 

with notice of any allegation of unlawful discrimination, 

harassment, or retaliation by a lawyer that the State Bar 

finds has sufficient merit to warrant issuance of a notice of 

a disciplinary charge. 

[8] This rule permits the imposition of discipline for 

conduct that would not necessarily result in the award of a 

remedy in a civil or administrative proceeding if such 

proceeding were filed. 

[9] A disciplinary investigation or proceeding for 

conduct coming within this rule may also be initiated and 

maintained if such conduct warrants discipline under 

California Business and Professions Code sections 6106 

and 6068, the California Supreme Court’s inherent 

authority to impose discipline, or other disciplinary 

standard. 

Rule 8.5  Disciplinary Authority; Choice of Law 

(a) Disciplinary Authority.   

A lawyer admitted to practice in California is subject to 

the disciplinary authority of California, regardless of 

where the lawyer’s conduct occurs.  A lawyer not 

admitted in California is also subject to the disciplinary 

authority of California if the lawyer provides or offers to 

provide any legal services in California.  A lawyer may be 

subject to the disciplinary authority of both California and 

another jurisdiction for the same conduct.   

(b) Choice of Law.   

In any exercise of the disciplinary authority of California, 

the rules of professional conduct to be applied shall be as 

follows:   

(1)  for conduct in connection with a matter 

pending before a tribunal,* the rules of the 

jurisdiction in which the tribunal* sits, unless the 

rules of the tribunal* provide otherwise; and  

(2) for any other conduct, the rules of the 

jurisdiction in which the lawyer’s conduct occurred, 

or, if the predominant effect of the conduct is in a 

different jurisdiction, the rules of that jurisdiction 

shall be applied to the conduct.  A lawyer shall not 

be subject to discipline if the lawyer’s conduct 

conforms to the rules of a jurisdiction in which the 

lawyer reasonably believes* the predominant effect 

of the lawyer’s conduct will occur. 

Comment 

Disciplinary Authority 

The conduct of a lawyer admitted to practice in California 

is subject to the disciplinary authority of California.  (See 

Bus. & Prof. Code, §§ 6077, 6100.)  Extension of the 

disciplinary authority of California to other lawyers who 

provide or offer to provide legal services in California is 

for the protection of the residents of California.  A lawyer 

disciplined by a disciplinary authority in another 

jurisdiction may be subject to discipline in California for 

the same conduct.  (See, e.g., § 6049.1.) 

 



 

 

STATE BAR ETHICS RESOURCES 

The State Bar of California’s Office of Professional Competence offers the following attorney regulatory resources 
provided to assist attorneys in maintaining their professional responsibilities: 

Ethics Hotline 1-800-238-4427 (1-800-2ETHICS) 

The Ethics Hotline, a confidential research service for attorneys only, helps lawyers identify and analyze their 
professional responsibilities.  Since 1983, the Ethics Hotline has been one of the State Bar's most popular 
services.  Although staff members cannot provide legal counsel, advice, or opinions, they can discuss issues 
and authorities with lawyers. By referring callers to statutes, rules, cases, and non-binding opinions of ethics 
committees, staff members strive to assist attorneys in reaching informed decisions about their professional 
responsibility questions. Staff members monitor new cases and laws to provide up-to-date information. Some of 
the topics addressed by the Hotline are: advertising, communications, competence, confidences and secrets, 
conflicts of interest, fees and costs, files, misconduct, unauthorized practice of law, and withdrawal from 
employment.  

Attorneys can reach the Ethics Hotline from 9:00 a.m. to 5:00 p.m. on weekdays by calling 800-238-4427 (800-
2-ETHICS) within California or 415-538-2150 from outside of California (number printed on back of each 
member’s bar card).  All calls to the Ethics Hotline are confidential.  Due to limited staff, the Hotline receptionist 
will take your name and phone number, and a Hotline staff member will return your call, often calling you in a 
couple of hours. An emergency call receives top priority and at the discretion of Hotline staff will get an 
immediate response.  The Hotline accommodates attorneys who do not wish to divulge their names or 
telephone numbers. The receptionist will take pseudonyms and schedule appointments for callers who desire 
to remain anonymous. 

Online Ethics Resources: www.calbar.ca.gov/ethics 

Client Trust Accounting Resources 

The Client Trust Accounting page is a collection of client trust accounting resources which includes links to 
relevant rules and statutes, publications (including the Client Trust Accounting Handbook), forms, ethics 
opinions, links to trust accounting MCLE programs, and online videos. The Client Trust Accounting Handbook 
is a downloadable  practical guide created to assist attorneys in complying with the record-keeping standards 
for client trust accounts.  The handbook includes: a copy of the standards and statutes relating to an attorney's 
trust accounting requirements; a step-by-step description of how to maintain a client trust account; information 
on FDIC coverage for IOLTA trust accounts; and sample forms. (http://www.calbar.ca.gov/Attorneys/Conduct-
Discipline/Client-Trust-Accounting-IOLTA/Client-Trust-Accounting-Resources) 
 
Ethics and Technology Resources 

The Ethics and Technology page is a collection of resources addressing attorney professional responsibility 
issues that arise in connection with the use of Internet websites, social media, email, chat rooms and other 
technologies. The resources include advisory ethics opinions, articles and MCLE programs.  
(http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Ethics/Ethics-Technology-Resources). 

Senior Lawyers Resources 

Many attorneys reach their senior years with questions about what to do if they face health problems that might 
affect how long they can work. They may be thinking of closing their practices or how to handle their business if 
they were to suddenly become seriously ill. This Senior Lawyers Ethics Resources page is a collection of 
resources addressing attorney professional responsibility issues that arise in connection with retirement, 
disability, and death of attorneys. The resources include rules, advisory ethics opinions, articles, publications, 
and MCLE programs.  Additionally, this page includes information regarding closing a law practice and attorney 
surrogacy.   
(http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Ethics/Senior-Lawyers-Resources) 

Ethics Opinions 

The State Bar’s Committee on Professional Responsibility and Conduct (COPRAC) publishes advisory 
opinions regarding the ethical propriety of hypothetical attorney conduct.  Although not binding, they are often 
cited in the decisions of the Supreme Court, the State Bar Court Review Department, and the Court of Appeal.  
The full text of COPRAC’s over 190 opinions are available under the Ethics Opinions link from the Ethics 
Information page. 

http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Client-Trust-Accounting-IOLTA/Client-Trust-Accounting-Resources
http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Client-Trust-Accounting-IOLTA/Client-Trust-Accounting-Resources
http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Ethics/Ethics-Technology-Resources
http://www.calbar.ca.gov/Attorneys/Conduct-Discipline/Ethics/Senior-Lawyers-Resources


 

 

 

COPRAC is a standing committee of the State Bar Board of Trustees.  In addition to its primary charge to issue 
advisory ethics opinions, COPRAC also develops and presents continuing education programs, including an 
Annual Statewide Ethics Symposium. 

Publications 

California Rules of Professional Conduct and The State Bar Act (Publication 250) 

Publication 250 is a desktop resource book which includes: the California Rules of Professional Conduct (past 
and present); the State Bar Act; selected California Rules of Court related to the State Bar and attorney 
conduct; selected statutes relating to attorney discipline and the practice of law; the Minimum Continuing Legal 
Education Rules; and the Mortgage Assistance Relief Services Rule. Publication 250 can be obtained for 
$20.00 by mail or $15.00 for walk-in requests (price subject to change).  A full text on-line version of the booklet is 
available at the Ethics Information page of the State Bar website (www.calbar.ca.gov/ethics). Both the hard copy 
and the on-line version are updated annually. 

E-Reader Version of California Rules of Professional Conduct and The State Bar Act (Publication 250) 

The Amazon Kindle e-Reader version of the rule book can be purchased at Amazon.com for $6.99, a 
significant discount from the price of the hardcopy book.  The e-Reader version of the rule book is compatible 
with the Kindle Reader App, a free e-Reader application available for iPads, iPhones, Blackberry phones, 
Android phones, Macs and PC laptops.  By using the e-Reader version of the book, it offers several useful 
features including a search function, bookmarking, highlighting and annotating.  In addition, once downloaded 
to a tablet, smart phone or other compatible device, the book can be accessed at any time, even without an 
Internet or cellular data signal. 

California Compendium on Professional Responsibility 

The Compendium is an annually updated reference manual that contains a comprehensive collection of various 
ethics authorities.  The Compendium includes:  1) the ethics opinions of the State Bar of California, the Bar 
Association of San Francisco, the San Diego County Bar Association, the Los Angeles County Bar Association, and 
the Orange County Bar Association; 2) a comprehensive subject matter index; 3) the California Rules of Professional 
Conduct and the State Bar Act; and 4) the Code of Judicial Ethics.  This 3 volume publication is sold for $157 and 
the annual updates cost $50. 

 

file:///C:/Users/leem/AppData/Local/Pub.%20250/2014%20Pub%20250%20Amendments/Master%20Documents/www.calbar.ca.gov/ethics
file:///C:/Users/leem/AppData/Local/Microsoft/Pub.%20250/2016%20Pub%20250%20Amendments/Amazon.com


THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2015-194 

ISSUE: When an attorney is engaged in negotiations on behalf of a client, are there 
ethical limitations on the statements the attorney may make to third parties, 
including  statements that may be considered “puffing” or posturing?   

DIGEST: Statements made by counsel during negotiations are subject to those rules 
prohibiting an attorney from engaging in dishonesty, deceit or collusion.  Thus, it 
is improper for an attorney to make false statements of fact or implicit 
misrepresentations of material fact during negotiations.  However, puffery and 
posturing, such as statements about a party’s negotiating goals or willingness to 
compromise, are generally permissible because they are not considered 
statements of fact. 
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AUTHORITIES 
INTERPRETED: Rule 3-700(B)(2) of the Rules of Professional Conduct of the State Bar of 

California.1/ 

Business and Professions Code section 6068, subdivisions (b), (c), and (d).  

 Business and Professions Code section 6106. 

 Business and Professions Code section 6128(a). 

 
STATEMENT OF FACTS 

Plaintiff is injured in an automobile accident and retains Attorney to sue the other driver (Defendant).  As 
a result of the accident, Plaintiff incurs $50,000 in medical expenses and Plaintiff tells Attorney she is no 
longer able to work.  Prior to the accident Plaintiff was earning $50,000 per year.  

Attorney files a lawsuit on Plaintiff’s behalf.  Prior to any discovery, the parties agree to participate in a 
court-sponsored settlement conference that will be presided over by a local attorney volunteer.  Leading 
up to and during the settlement conference, the following occurs: 

1. In the settlement conference brief submitted on Plaintiff’s behalf, Attorney asserts that he will 
have no difficulty proving that Defendant was texting while driving immediately prior to the 
accident.  In that brief, Attorney references the existence of an eyewitness to the accident, asserts 
that the eyewitness’s account is undisputed, asserts that the eyewitness specifically saw 
Defendant texting while driving immediately prior the accident, and asserts that the eyewitness’s 
credibility is excellent.  In fact, Attorney has been unable to locate any eyewitness to the accident. 

2. While the settlement officer is talking privately with Attorney and Plaintiff, he asks Attorney and 
Plaintiff about Plaintiff’s wage loss claim.  Attorney tells the settlement officer that Plaintiff was 

                                                 
1/  Unless otherwise indicated, all future references to rules in this opinion will be to the Rules of Professional 
Conduct of the State Bar of California. 



earning $75,000 per year, which is $25,000 more than Client was actually earning; Attorney is 
aware that the settlement officer will convey this figure to Defendant, which he does. 

3. While talking privately outside the presence of the settlement officer, Attorney and Plaintiff 
discuss Plaintiff’s “bottom line” settlement number.  Plaintiff advises Attorney that Plaintiff’s 
“bottom line” settlement number is $175,000.  When the settlement officer asks Attorney for 
Plaintiff’s demand, Attorney says, “Plaintiff needs $375,000 if you want to settle this case.” 

4. In response to Plaintiff’s settlement demand, Defendant’s lawyer informs the settlement officer 
that Defendant’s insurance policy limit is $50,000.  In fact, Defendant has a $500,000 insurance 
policy. 

5. Defendant’s lawyer also states that Defendant intends to file for bankruptcy if Defendant does not 
get a defense verdict.  In fact, two weeks prior to the mediation, Defendant consulted with a 
bankruptcy lawyer and was advised that Defendant does not qualify for bankruptcy protection 
and could not receive a discharge of any judgment entered against him.  Defendant has informed 
his lawyer of the results of his consultation with bankruptcy counsel and that Defendant does not 
intend to file for bankruptcy. 

6. The matter does not resolve at the settlement conference, but the parties agree to participate in a 
follow-up settlement conference one month later, pending the exchange of additional information 
regarding Plaintiff’s medical expenses and future earnings claim.  In particular, Attorney agrees 
to provide additional information showing Plaintiff’s efforts to obtain other employment in 
mitigation of her damages and the results of those efforts.  During that month, Attorney learns 
that Plaintiff has accepted an offer of employment and that Plaintiff’s starting salary will be 
$75,000.  Recognizing that accepting this position may negatively impact her future earnings 
claim, Plaintiff instructs Attorney not to mention Plaintiff’s new employment at the upcoming 
settlement conference and not to include any information concerning her efforts to obtain 
employment with this employer in the exchange of additional documents with Defendant.  At the 
settlement conference, Attorney makes a settlement demand that lists lost future earnings as a 
component of Plaintiff’s damages and attributes a specific dollar amount to that component. 

2 

 
DISCUSSION 

Although attorneys must advocate zealously for their clients (see Davis v. State Bar (1983) 33 Cal.3d 231, 
238 [188 Cal.Rptr. 441]), there are limits to an attorney’s conduct, as set forth in the Rules of Professional 
Conduct and the Business and Professions Code.  (See Hawk v. Superior Court (1974) 42 Cal.App.3d 
108, 126 [116 Cal.Rptr. 713] [“The duty of a lawyer, both to his client and to the legal system, is to 
represent his client zealously within the bounds of the law . . .”].)  Business and Professions Code 
section 6068 requires, among other things, that an attorney “employ, for the purpose of maintaining the 
causes confided to him or her those means only as are consistent with truth.”  (Business and Professions 
Code section 6068(d).)2/   

                                                 
2/  Attorneys further must “maintain the respect due to the courts of justice and judicial officers,” and cannot “seek 
to mislead the judge or any judicial officer by an artifice or false statement of fact or law.” (Business and 
Professions Code section 6068(b) and (d); see also Rule 5-200(B).)  If a judicial officer was presiding over the 
settlement conference, these rules would prohibit the attorney from making a false statement of fact or law.  
Whether a lawyer who serves as a settlement officer is a “judicial officer” for purposes of these provisions is beyond 
the scope of this opinion.   



Under Business and Professions Code section 6106, an attorney who commits any act of moral turpitude 
or dishonesty, whether or not in the course of the attorney’s conduct as an attorney, is subject to 
disbarment or suspension.  (Business and Professions Code section 6106.)

3 

3/  

Furthermore, Business and Professions Code section 6128(a) provides that “[e]very attorney is guilty of a 
misdemeanor who . . . [i]s guilty of any deceit or collusion, or consents to any deceit or collusion, with 
intent to deceive the court or any party . . . .”    

Finally, the State Bar’s non-binding California Attorney Guidelines of Civility and Professionalism4/ 
address an attorney’s conduct when negotiating a written agreement on behalf of a client.  Specifically, 
Section 18, “Negotiation of Written Agreements” provides: 

An attorney should avoid negotiating tactics that are abusive; that are not made in good faith; that 
threaten inappropriate legal action; that are not true; that set arbitrary deadlines; that are intended 
solely to gain an unfair advantage or take unfair advantage of a superior bargaining position; or 
that do not accurately reflect the client’s wishes or previous oral agreements. 

In addition to the applicable California authority, in 2006, the American Bar Association published ABA 
Formal Opinion No. 06-439, specifically addressing this issue.  According to ABA Formal Opinion No. 
06-439: 

Under Model Rule 4.1, in the context of a negotiation, including a caucused mediation, a lawyer 
representing a client may not make a false statement of material fact to a third person.  However, 
statements regarding a party’s negotiating goals or its willingness to compromise, as well as 
statements that can fairly be characterized as negotiation “puffing,” ordinarily are not considered 
“false statements of material fact” within the meaning of the Model Rules.5/ 

                                                 
3/  The Standards for Attorney Sanctions for Professional Misconduct (“Standards”) are based on the State Bar Act 
and “are adopted by the Board of Trustees to set forth a means for determining the appropriate disciplinary sanction 
in a particular case.” With respect to acts of dishonesty, Standard 2.11 states:   

Disbarment or actual suspension is the presumed sanction for an act of moral turpitude, dishonesty, fraud, 
corruption, intentional or grossly negligent misrepresentation, or concealment of a material fact.  The 
degree of sanction depends on the magnitude of the misconduct; the extent to which the misconduct 
harmed or misled the victim, which may include the adjudicator; the impact on the administration of 
justice, if any; and the extent to which the misconduct related to the member’s practice of law.   

Moreover, “misrepresentation” is an aggravating circumstance in determining the appropriate sanction for attorney 
misconduct.  (Standards, Section 1.5(e).)  
4/  California State Bar’s California Attorney Guidelines of Civility and Professionalism are non-binding, but do 
provide some general guidance to California lawyers.  “[T]he Guidelines are not mandatory rules of professional 
conduct, nor rules of practice, nor standards of care, [and] they are not to be used as an independent basis for 
disciplinary charges by the State Bar or claims of professional negligence.”   
5/  The ABA Model Rules are not binding in California but may be used for guidance by lawyers where there is no 
direct California authority and the ABA Model Rules do not conflict with California policy.  (City & County of San 
Francisco v. Cobra Solutions, Inc. (2006) 38 Cal.4th 839, 852 [43 Cal.Rptr.3d 771].)  Thus, in the absence of related 
California authority, we may look to the ABA Model Rules, and the ABA Opinions interpreting them, as well as the 
ethics opinions of other jurisdictions or bar associations for guidance.  (Rule 1-100(A) [“Ethics opinions and rules 
and standards promulgated by other jurisdictions and bar associations may also be considered.”]; State Comp. Ins. 
Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, 656 [82 Cal.Rptr.2d 799].) 



“Of the same nature are overstatements or understatements of the strengths or weaknesses of a client’s 
position in litigation or otherwise, or expressions of opinion as to the value or worth of the subject matter 
of the negotiation.”  (ABA Form. Opn. 06-439, p. 6.)  False statements of material fact, in addition to 
“implicit misrepresentations created by a lawyer’s failure to make truthful statements,” may result in 
ethical violations.  An attorney may not, for example, settle a pending personal injury lawsuit filed on 
behalf of a client without disclosing that the client had died.  This conclusion is based on “the concept that 
the death of the client was a material fact, and that any continued communication with opposing counsel 
or the court would constitute an implicit misrepresentation that the client still was alive.”  (ABA Form. 
Opn. 06-439, p. 5; discussing ABA Form. Opn. 95-397.) 

The ABA cautions that a lower standard of lawyer truthfulness is not warranted because of the consensual 
nature of mediation or because the parties somehow waive protection from lawyer misrepresentation “by 
agreeing to engage in a process in which it is somehow ‘understood’ that false statements will be made.”  
(ABA Form. Opn. 06-439, p. 8.)  On the other hand, the ABA has recognized that “puffing” or posturing 
may be permissible based on the generally understood norms of negotiation.  The ABA defines “puffing” 
or posturing as “statements upon which parties to a negotiation ordinarily would not be expected 
justifiably to rely.”  (ABA Form. Opn. 06-439, p. 2.)     

ABA Formal Opinion No. 06-439 relies on Rule 4.1 of the ABA Model Rules of Professional Conduct, 
which prohibits an attorney from making a false statement of material fact or law to a third person and 
failing to “disclose a material fact . . . when disclosure is necessary to avoid assisting a criminal or 
fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.”   

Comment [2] to Model Rule 4.1 clarifies that the Rule applies to statements of fact:   

Whether a particular statement should be regarded as one of fact can depend on the 
circumstances.  Under generally accepted conventions in negotiation, certain types of statements 
ordinarily are not taken as statements of material fact.  Estimates of price or value placed on the 
subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are 
ordinarily in this category . . . .  Lawyers should be mindful of their obligations under applicable 
law to avoid criminal and tortious misrepresentation. 

The California Rules of Professional Conduct do not contain a rule that corresponds to Model Rule 4.1.  
Under California’s statutes and case law governing attorney honesty; however, California lawyers are not 
permitted to intentionally deceive opposing counsel.  (See Business and Professions Code sections 6106, 
6128(a), and 6068(d); Coviello v. State Bar (1955) 45 Cal.2d 57, 66 [286 P.2d 357] [upholding a six-
month suspension based on lawyer’s intentional deceit of opposing counsel because “[s]uch conduct falls 
short of the honesty and integrity required of an attorney at law in the performance of his professional 
duties.”]; Monroe v. State Bar (1961) 55 Cal.2d 145, 152 [10 Cal.Rptr. 257] [upholding a nine-month 
suspension because “intentionally deceiving opposing counsel is ground for disciplinary action.”]; 
Hallinan v. State Bar (1948) 33 Cal.2d 246 [200 P.2d 787] [attorney suspended for three months after 
attorney admitted that he simulated a client’s name on a settlement release even though he knew that the 
opposing counsel wanted the attorney’s client to personally sign the settlement papers]; Scofield v. State 
Bar (1965) 62 Cal.2d 624, 628 [43 Cal.Rptr. 825] [“Affirmative representations made with intent to 
deceive are grounds for discipline, even though no harm results.”].)
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6/   

                                                 
6/   For purposes of imposing discipline, an attorney’s representations may be characterized as “moral turpitude,” 
“dishonesty” or “corruption” under Business and Professions Code section 6106 only if the representations were 
made with an intent to mislead.  (See Wallis v. State Bar (1942) 21 Cal.2d 322, 328 [131 P.2d 531].)     



Acts of moral turpitude, which are prohibited by Business and Professions Code section 6106, “include 
concealment as well as affirmative misrepresentations . . . .  ‘“[N]o distinction can . . . be drawn among 
concealment, half-truth, and false statement of fact.”’  (In the Matter of Loftus (Review Dept. 2007) 5 Cal. 
State Bar Ct. Rptr. 80, 86, citations omitted, quoting In the Matter of Dale (Review Dept. 2005) 4 Cal. 
State Bar Ct. Rptr. 798, 808.)  In Loftus, an attorney who obtained a recorded statement from a putative 
defendant by creating the false impression that she was not an adverse party and the conversation was not 
being recorded was disciplined for violating Business and Professions Code section 6106.  In Dale, an 
attorney was found culpable of moral turpitude for making misleading statements in order to induce an 
unrepresented party to sign a declaration confessing to arson.   

“A member of the bar should not under any circumstances attempt to deceive another.  [Citations.]  ‘An 
attorney's practice of deceit involves moral turpitude.’”  (Segretti v. State Bar (1976) 15 Cal.3d 878, 888 
[126 Cal.Rptr. 793], quoting Cutler v. State Bar (1969) 71 Cal.2d 241, 252–53 [78 Cal.Rptr. 172].)  

In addition, various California courts have found attorneys liable in tort for making, during the course of 
their representation of a client, false statements of material fact to third parties.
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7/  In Vega v. Jones, Day, 
Reavis & Pogue (2004) 121 Cal.App.4th 282, 291 [17 Cal.Rptr.3d 26], for example, that court held: “a 
lawyer communicating on behalf of a client with a nonclient may not knowingly make a false statement 
of material fact to the nonclient [citation], and may be liable to a nonclient for fraudulent statements made 
during business negotiations.”  That court also stated: “A fraud claim against a lawyer is no different from 
a fraud claim against anyone else.” (Id.; see also Goodman v. Kennedy (1976) 18 Cal.3d 335, 346 [134 
Cal.Rptr. 375]; Cicone v. URS Corp. (1986) 183 Cal.App.3d 194, 202 [227 Cal.Rptr. 887] [“the case law 
is clear that a duty is owed by an attorney not to defraud another, even if that other is an attorney 
negotiating at arm’s length”]; see also California State Bar Formal Opn. No. 2013-189, fn. 11, 12.)   

When considering what types of statements may give rise to civil liability under a variety of legal 
theories, such as false advertising or fraud, California courts consider the type of statement and whether 
the statement is likely to induce reliance.  A statement of opinion is not actionable, nor is a statement of 
“puffery.”  A statement of puffery is one that is “extremely unlikely” to induce reliance.  “‘Ultimately, the 
difference between a statement of fact and mere puffery rests in the specificity or generality of the 
claim.’”  (Demetriades v. Yelp, Inc. (2014) 228 Cal.App.4th 294, 311 [175 Cal.Rptr.3d 131], reh’g denied 
(Aug. 20, 2014), review denied (Nov. 12, 2014), quoting Newcal Industries, Inc. v. Ikon Office Solution 
(9th Cir. 2008) 513 F.3d 1038, 1053.)  A statement that is quantifiable, specific or absolute will generally 
be actionable, whereas a statement that is general or subjective will not.  (Id.)   

The standards for determining whether there is civil liability for fraud are different than those for 
determining an attorney’s ethical obligations of honesty.  However, the factors considered in civil cases to 
determine whether a statement is one of verifiable fact are instructive in determining whether an 
attorney’s statements may fairly be characterized as deceitful, not “consistent with truth,” collusive or 
dishonest in violation of an attorney’s ethical duties. 

In our scenario, the attorneys make two types of representations worthy of discussion here: (1) statements 
that constitute impermissible misrepresentations of material fact upon which the opposing party is 

                                                 
7/  The intentional tort of fraud has various elements that go beyond making a false statement of material fact.  
Whether or not all of the elements of fraud exist, however, is a separate inquiry.  Even if not satisfying all of the 
elements of the intentional tort, an attorney may violate ethical rules by making a false statement of fact to the 
opposing party in settlement negotiations because such statements could constitute deceit, employment of means not 
“consistent with truth” and dishonest conduct, all of which are ethically prohibited by Business and Professions 
Code sections 6106, 6128(a), and 6068(d).   



intended to rely; and (2) statements that constitute acceptable exaggeration, posturing or “puffing” in 
negotiations.   

Specific Examples 
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We will consider the examples set forth in the hypotheticals: 

Example Number 1: Attorney’s misrepresentations about the existence of a favorable eyewitness 
and the substance of his expected testimony. 

Attorney’s misrepresentations about the existence of a favorable eyewitness and the substance of the 
testimony the attorney purportedly expects the witness to give are improper false statements of fact, 
intended to mislead Defendant and his lawyer.  Attorney is making representations regarding the 
existence of favorable evidence for the purpose of having Defendant rely on them.  Attorney has no 
factual basis for the statements made.  Further, Attorney’s misrepresentation is not an expression of 
opinion, but a material representation that “a reasonable [person] would attach importance to . . . in 
determining his choice of action in the transaction in question . . .”  (Charpentier v. Los Angeles Rams 
Football Co., Inc. (1999) 75 Cal.App.4th 301, 313 [89 Cal.Rptr.2d 115] quoting Rest.2d Torts, § 538).   

Thus, Attorney’s misrepresentations regarding the existence of a favorable eyewitness constitute improper 
false statements and are not ethically permissible.  This is consistent with Business and Professions Code 
section 6128(a), supra, and Business and Professions Code section 6106, supra, which make any act 
involving deceit, moral turpitude, dishonesty or corruption a cause for disbarment or suspension.  

Example Number 2: Attorney’s inaccurate representations to the settlement officer which Attorney 
intended be conveyed to Defendant and Defendant’s lawyer regarding Plaintiff’s wage loss claim. 

Attorney’s statement that Plaintiff was earning $75,000 per year, when Plaintiff was actually earning 
$50,000, is an intentional misstatement of a fact.  Attorney is not expressing his opinion, but rather is 
stating a fact that is likely to be material to the negotiations, and upon which he knows the other side may 
rely, particularly in the context of these settlement discussions, which are taking place prior to discovery.  
As with Example Number 1, above, Attorney’s statement constitutes an improper false statement and is 
not permissible.  

Example Number 3: Attorney’s inaccurate representation regarding Client’s “bottom line” 
settlement number. 

Statements regarding a party’s negotiating goals or willingness to compromise, as well as statements that 
constitute mere posturing or “puffery,” are among those that are not considered verifiable statements of 
fact.  A party negotiating at arm’s length should realistically expect that an adversary will not reveal its 
true negotiating goals or willingness to compromise.     

Here, Attorney’s statement of what Plaintiff will need to settle the matter is allowable “puffery” rather 
than a misrepresentation of fact.  Attorney has not committed an ethical violation by overstating 
Plaintiff’s “bottom line” settlement number.   

Example Number 4: Defendant’s lawyer’s representation that Defendant’s insurance policy is for 
$50,000 although it is really $500,000. 

Defendant’s lawyer’s inaccurate representations regarding Defendant’s policy limits is an intentional 
misrepresentation of fact intended to mislead Plaintiff and her lawyer. (See Shafer v. Berger, Kahn, 



Shafton, Moss, Figler, Simon & Gladstone (2003) 107 Cal.App.4th 54, 76 [131 Cal.Rptr.2d 777] 
[plaintiffs “reasonably relied on the coverage representations made by counsel for an insurance 
company”].)  As with Example Number 1, above, Defendant’s lawyer’s intentional misrepresentation 
about the available policy limits is improper.    

Example Number 5: Defendant’s lawyer’s representation that Defendant will file for bankruptcy if 
there is not a defense verdict. 

Whether Defendant’s lawyer’s representations regarding Defendant’s plans to file for bankruptcy in the 
event that Defendant does not win a defense verdict constitute a permissible negotiating tactic will hinge 
on the specific representations made and the facts known.  Here, Defendant’s lawyer knows that 
Defendant does not intend to file for bankruptcy and that Defendant consulted with bankruptcy counsel 
before the mediation and was informed that Defendant is not legally eligible to file for bankruptcy.  A 
statement by Defendant’s lawyer that expresses or implies that Defendant’s financial condition is such 
that he is in fact eligible to file for bankruptcy is therefore a false representation of fact.  The conclusion 
may be different; however, if Defendant’s lawyer does not know whether or not his client intends to file 
for bankruptcy or whether his client is legally eligible to obtain a discharge.     

Example Number 6: Plaintiff’s instruction to Attorney to conceal material facts from Defendant 
and Defendant’s lawyer prior to the follow-up settlement conference.  

This example raises two issues: the failure to disclose the new employment, and Plaintiff’s instruction to 
Attorney to not disclose the information. First, as to the underlying fact of employment itself, it is 
assumed that Plaintiff would not be entitled to lost future earnings if Plaintiff found a new job.  As such, 
including in the list of Plaintiff’s damages a separate component for lost future earnings is an implicit 
misrepresentation that Plaintiff has not yet found a job.  This is particularly true because Plaintiff agreed 
to show documentation of her job search efforts to establish her mitigation efforts, but did not include any 
documentation showing that she had, in fact, been hired.  Listing such damages, then, constitutes an 
impermissible misrepresentation.  (See, e.g., Scofield v. State Bar, supra, 62 Cal.2d at 629 [attorney who 
combined special damages resulting from two different auto accidents in separate claims against each 
defendant disciplined for making affirmative misrepresentations with the intent to deceive]; Pickering v. 
State Bar (1944) 24 Cal.2d 141, 144 [148 P.2d 1] [attorney who alleged claim for loss of consortium 
knowing that plaintiff was not married and that her significant other was out of town during the relevant 
time period violated Business and Professions Code section 6068(d)].) 

Second, Attorney was specifically instructed by Plaintiff not to make the disclosure.  That instruction, 
conveyed by a client to his attorney, is a confidential communication that Attorney is obligated to protect 
under Rule 3-100 and Business and Professions Code section 6068(e).  While an attorney is generally 
required to follow his client’s instructions, Rule 3-700(B)(2) requires withdrawal if an attorney’s 
representation would result in a violation of the ethical rules, of which a false representation of fact or 
implicit misrepresentation of a material fact would be.  When faced with Plaintiff’s instruction, Attorney 
should first counsel his client against the misrepresentation and/or suppression.  If Plaintiff refuses, 
Attorney must withdraw under Rule 3-700(B)(2), as Attorney may neither make the disclosure absent 
client consent, nor may Attorney take part in the misrepresentation and/or suppression.  (California State 
Bar Form. Opn. No. 2013-189;
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8/ see also Los Angeles County Bar Association Opn. 520).   
                                                 
8/  California State Bar Form. Opn. No. 2013-189 contains a full discussion regarding an attorney’s ethical 
obligations when a client instructs his or her attorney to conceal material facts from the opposing party and/or 
opposing counsel.  As addressed more fully in that opinion, an attorney should first counsel his or her client 
regarding the client’s request and, if the client refuses to reconsider, the attorney may be obligated to withdraw his 
or her representation, pursuant to Rule 3-700(B)(2).     



CONCLUSION 

Attorneys are prohibited from making false statements intended to be relied upon, including during the 
course of negotiating with a third party and even where those negotiations occur through a third party 
neutral.  Such prohibited communications include an attorney’s implicit misrepresentations.  However, 
attorneys may engage in permissible posturing or “puffery” during negotiations and may generally make 
statements regarding a client’s negotiation goals or willingness to compromise because such statements 
are not the type of statements upon which parties to a negotiation ordinarily would justifiably be expected 
to rely.   

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the 
State Bar of California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, 
its Board of Trustees, any persons or tribunals charged with regulatory responsibilities, or any member of 
the State Bar. 
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THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2012-184 

ISSUE: May an attorney maintain a virtual law office practice (“VLO”) and still comply with her 

ethical obligations, if the communications with the client, and storage of and access to all 

information about the client’s matter, are all conducted solely through the internet using 

the secure computer servers of a third-party vendor (i.e., “cloud computing”)? 

DIGEST: As it pertains to the use of technology, the Business and Professions Code and the Rules 

of Professional Conduct do not impose greater or different duties upon a VLO 

practitioner operating in the cloud than they do upon an attorney practicing in a 

traditional law office.  While an attorney may maintain a VLO in the cloud where 

communications with the client, and storage of and access to all information about the 

client’s matter, are conducted solely via the internet using a third-party’s secure servers, 

Attorney may be required to take additional steps to confirm that she is fulfilling her 

ethical obligations due to distinct issues raised by the hypothetical VLO and its operation.  

Failure of Attorney to comply with all ethical obligations relevant to these issues will 

preclude the operation of a VLO in the cloud as described herein. 

AUTHORITIES 
INTERPRETED: Rules 1-100, 1-300, 1-310, 3-100, 3-110, 3-310, 3-400, 3-500, 3-700, and 4-200 of the 

Rules of Professional Conduct of the State Bar of California.

1 

1/ 

 Business and Professions Code section 6068, subdivisions (e), (m), and (n). 

 Business and Professions Code sections 6125, 6126, 6127, 6147, and 6148. 

California Rules of Court, Rules 3.35-3.37 and 5.70-5.71.
2/

 

STATEMENT OF FACTS 

Attorney, a California licensed solo practitioner with a general law practice, wishes to establish a virtual law office 

(VLO).
3/

  Attorney’s target clients are low and moderate-income individuals who have access to the internet, looking 

for legal assistance in business transactions, family law, and probate law.   

In her VLO, Attorney intends to communicate with her clients through a secure internet portal created on her 

website, and to both store, and access, all information regarding client matters through that portal.  The information 

on the secure internet portal will be password protected and encrypted.  Attorney intends to assign a separate 

password to each client after that client has registered and signed Attorney’s standard engagement letter so that a 

particular client can access information relating to his or her matter only.  Attorney plans not to communicate with 

her clients by phone, e-mail or in person, but to limit communications solely to the internet portal through a function 

that allows attorney and client to send communications directly to each other within the internet portal.     

Attorney asks whether her contemplated VLO practice would satisfy all applicable ethics rules. 

                                                 
1/

  Unless otherwise noted, all rule references are to the Rules of Professional Conduct of the State Bar of California. 

2/
 Rules 5.70-5.71 repealed effective January 1, 2013 is revised and renumbered as Rule 5.425 adopted effective 

January 1, 2013. 

3/
  For a general discussion of virtual law practice, see Stephanie L. Kimbro, ABA Law Practice Management 

Section,  “Virtual Law Practice” (2010) (ISBN 978-1-60442-828-5). 



DISCUSSION 

As a result of ever increasing innovations in technology, the world has moved significantly toward internet 
communications – through email, chats, blogs, social networking sites, and message boards.  The legal services 

industry has not been untouched by these innovations and the use of technology, including the internet, is becoming 

more common, and even necessary, in the provision of legal services.  Consistent with this trend, and with the 

benefits of convenience, flexibility, and cost reduction, the provision of legal services via a VLO has started to 

emerge as an increasingly viable vehicle in which to deliver accessible and affordable legal services to the general 

public. 

The VLO, also variously known as Digital Law, Online Law, eLawyering and Lawfirm 2.0, may take many 

different forms.  For the purposes of this opinion, “VLO” shall refer to the delivery of, and payment for,

2 

4/ legal 
services exclusively, or nearly exclusively, through the law firm’s portal on a website, where all of the processing, 

communication, software utilization, and computing will be internet-based.  In the hypothetical VLO discussed in 

this opinion, a client’s communication with the law firm, as well as his access to the legal services provided, is 

supplied by the firm through a secure internet portal provided by a third-party internet-based vendor, accessible by 

the client with a unique user name and access code specific to the client’s particular matter only.
 
  The lawyer and 

client may not ever physically meet or even speak on a telephone.    

The Committee recognizes that although VLOs exist and operate only through the use of relatively new technology, 

the use of such technology itself is not unique to this VLO; rather, many lawyers operating in traditional non-VLOs 

utilize some or many aspects of this same technology.  The California Business and Professions Code and the Rules 

of Professional Conduct do not impose greater or different duties upon a VLO practitioner than they do upon a 

traditional non-VLO practitioner as it pertains to the use of technology.  This opinion focuses on issues that the 

Committee believes are particularly implicated by the VLO’s cloud-based nature described herein, although many of 

the same issues may arise in any law practice.
5/

  For a fuller discussion on the analysis that the Committee believes 

an attorney should undertake when considering use of a particular form of technology, we refer the reader to 

California State Bar Formal Opinion No. 2010-179.     

1. Attorney’s Duty of Confidentiality in Our Hypothetical VLO Is the Same as That of an Attorney in a 

Traditional Non-VLO, But Requires Some Specific Due Diligence.  

A lawyer has a duty to “maintain inviolate the confidence, and at every peril to himself or herself, preserve the 

secrets of his or her client.”  (Bus. & Prof. Code, § 6068(e)(1)).   With certain limited exceptions, the client’s 

confidential information may not be revealed absent the informed written consent of the client.  (Rule 3-100(A); Cal. 

State Bar Formal Opn. No. 2010-179.)   

                                                 
4/

  Attorneys accepting credit card payment should consult Cal. State Bar Formal Opn. No. 2007-172. 

5/
  The Committee recognizes that the fact situation presented in this opinion may raise an issue regarding the 

unauthorized practice of law – particularly where prospective clients from anywhere in the country (or, indeed, the 

world) easily may contact Attorney through her internet site.  Rule 1-300(A) states that "[a] member shall not aid 

any person or entity in the unauthorized practice of law."  However, this opinion is not intended to address or opine 

on the issue of the unauthorized practice of law.  Regarding activities undertaken by an individual who is not an 

active member of the California State Bar, members should consider Business and Professions Code sections 6125-

6127.  Members should also consider rule 1-300 (Unauthorized Practice of Law) and rule 1-310 (Forming a 

Partnership with a Non-Lawyer).  Regarding what constitutes the practice of law in California, members should 

consider the following cases:  Farnham v. State Bar (1976) 17 Cal.3d 605 [131 Cal.Rptr. 661]; Bluestein v. State 
Bar (1974) 13 Cal.3d 162 [118 Cal.Rptr. 175]; Baron v. City of Los Angeles (1970) 2 Cal.3d 535 [86 Cal.Rptr. 673]; 

Crawford v. State Bar (1960) 54 Cal.2d 659 [7 Cal.Rptr. 746]; People v. Merchants Protective Corporation (1922) 

189 Cal. 531, 535; Birbrower, Montalbano, Condon & Frank v. Superior Ct. (1998) 17  

Cal.4th 119 [70 Cal.Rptr.2d 304]; People v. Landlords Professional Services (1989) 215 Cal.App.3d 1599 [264 

Cal.Rptr. 548]; and People v. Sipper (1943) 61 Cal.App.2d Supp. 844 [142 P.2d 960].  Members of the State Bar of 

California should also consider how their VLO services might implicate rules and regulations regarding the 

unauthorized practice of law of other jurisdictions outside of California, if applicable. 



In California State Bar Formal Opinion No. 2010-179, this Committee discussed the ethical confidentiality and 
competency concerns of a practitioner using technology in providing legal services, and the considerations an 
attorney should take into account when determining what reasonable steps would be necessary to comply with those 
obligations.  While those obligations are the same for attorneys using technology both in a VLO and a traditional 
non-VLO,
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6/ due to the wholly outsourced internet-based nature of our hypothetical VLO, special considerations are 
implicated which require specific due diligence on the part of our VLO practitioner.  

This is because even though Attorney in this hypothetical is choosing an outside vendor, the fact of the outsourcing 
does not change Attorney’s obligation to take reasonable steps to protect and secure the client’s information. (Cal. 

State Bar Formal Opn. No. 2010-179; see also American Bar Association (ABA) Formal Opn. No. 08-451.)7/  
Attorney’s compliance with her duty of confidentiality requires that she exercise reasonable due diligence both in 

the selection, and then in the continued use, of the VLO vendor.  Attorney should determine that the VLO vendor 

selected by her employs policies and procedures that at a minimum equal what Attorney herself would do on her 

own to comply with her duty of confidentiality.8/  This Committee has recognized that while Attorney is not required 
to become a technology expert in order to comply with her duty of confidentiality and competence, Attorney does 
owe her clients a duty to have a basic understanding of the protections afforded by the technology she uses in her 
practice.  If Attorney lacks the necessary competence to assess the security of the technology, she must seek 
additional information, or consult with someone who possesses the necessary knowledge, such as an information 
technology consultant.  (Rule 3-110(C); Cal. State Bar Formal Opn. No. 2010-179.)  Only after Attorney takes these 
reasonable steps to understand the basic technology available and how it will work in this hypothetical VLO, and 
determines that her duty of confidentiality and competence can be met in the contemplated VLO, may Attorney 
proceed.  Factors to consider when selecting a VLO vendor may include: 

A. Credentials of vendor.   ABA Formal Opn. No. 08-451; New York State Bar Assoc. Opinion 842.     

B. Data Security.  Cal. State Bar Formal Opn. No. 2010-179; ABA Formal Opn. No. 08-451, ABA 
Formal Opn. No. 95-398; eLawyering Task Force, Law Practice Management Section, “Suggested 

Minimum Requirements for Law Firms Delivering Legal Services Online” (2009); New York 

State Bar Assoc. Opinion 842; Penn. Bar Assoc. Formal Opinions 2010-200 and 2011-200. 

                                                 
6/

  Similarly, while this opinion addresses a VLO that exists only in a “cloud” setting – that is, on the internet, 

through a third-party vendor, where the services are provided wholly through and on the internet – the Committee 

understands that it is possible to have a VLO that can be accessed in a technology-based, but non-“cloud” setting.  

The special considerations discussed in this section of this opinion may not necessarily apply to such VLOs.  A 

member must consider the specific circumstances of his or her VLO, particularly where information is hosted and by 

whom, to determine whether these considerations apply. 

7/
  The ABA Model Rules are not binding in California but may be used for guidance by lawyers where there is no 

direct California authority and the ABA Model Rules do not conflict with California policy.  City & County of San 
Francisco v. Cobra Solutions, Inc. (2006) 38 Cal.4th 839, 852.  Thus, in the absence of related California authority, 

we may look to the Model Rules, and the ABA Formal Opinions interpreting them, as well as the ethics opinions of 

other jurisdictions or bar associations for guidance.  (Rule 1-100(A) (ethics opinions and rules and standards 

promulgated by other jurisdictions and bar associations may also be considered); State Compensation Ins. Fund v. 
WPS, Inc. (1999) 70 Cal.App.4th 644, 656 [82 Cal.Rptr.2d 799].) 

8/
  Even apart from a VLO and the use of technology, attorneys have a duty to take reasonable precautions to protect 

their client’s confidential information.  (Rule 3-100(A); Cal. State Bar Formal Opn. No. 2010-179.)  For example, an 

attorney who keeps files both in paper form and on an internet server may employ the most up-to-date security 

precautions for his server, but then fail to lock the door to his office, thereby allowing anyone to come in and rifle 

through his clients’ paper files.  The duties an attorney assumes when he operates exclusively in the cloud are no 

different than the lawyer who exclusively prefers paper files –  both must act competently and take reasonable steps 

to preserve their client’s confidences.  All that changes in a VLO is the steps the attorneys must take to meet this 

competence and confidentiality requirement. 



C. Vendor’s Transmission of the Client’s Information in the Cloud Across Jurisdictional Boundaries 

or Other Third-Party Servers.
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9/  ABA Formal. Opn. No. 08-451; Navetta and Forsheit, 
Information Law Group, Legal Implications of Cloud Computing (2009) series, parts 1, 2, and 3.  

D. Attorney’s Ability to Supervise Vendor.  ABA Formal Opn. No. 08-451. 

E. Terms of Service of Contract with Vendor.  Rules Prof. Conduct, rules 3-100 and 3-700. 

Even after Attorney satisfies herself that the security of the technology employed by the VLO provider is adequate 
to comply with her ethical obligations, Attorney should conduct periodic reassessments of all of these factors to 
confirm that the VLO vendor’s services and systems remain at the level for which she initially contracted, and that 

changes in the vendor’s business environment or management have not negatively affected its adequacy.
10/     

Finally, Attorney should consider whether her ethical obligations require that she make appropriate disclosures and 
obtain the client’s consent to the fact that an outside vendor is providing the technological base of Attorney’s law 

firm, and that, as a result, the outside vendor will be receiving and exclusively storing the client’s confidential 

information.  (ABA Formal Opn. No. 08-451; see also Cal. State Bar Formal Opn. No. 2010-179.)  In that regard, 

compare California State Bar Formal Opinion No. 1971-25 (use of outside data processing center without client’s 

consent for bookkeeping, billing, accounting, and statistical purposes, if such information includes client secrets and 

confidences, would violate section 6068(e)) with  Los Angeles County Bar Assn. Formal Opn. No. 374 (1978) 

(concluding that, in most circumstances, if protective conditions are observed, disclosure of client’s secrets and 

confidences to a central data processor would not violate section 6068(e) and would be the same as disclosures to 

non-lawyer office employees). 

In our hypothetical facts, Attorney’s proposed VLO is password protected and encrypted, and each specific client 

will only be allowed access to his own matter.  Assuming attorney has taken reasonable steps to determine that her 

duty of confidentiality and competence can be met, given the current standards of technology and security, such 

protections likely are sufficient in today’s business environment.  As technologies change, however, security 

standards also may change.  Attorney, either directly or with the assistance of consultants, should keep abreast of the 

most current standards so that she can evaluate whether the measures taken by her firm’s VLO provider to protect 

client confidentiality have not become outdated.  

2. The Online-Based Nature of Communication and Delivery of Legal Services Inherent in this VLO 
Raises Distinct Concerns As It Pertains to Attorney’s Fulfillment of Her Duty of Competence. 

Just as the duty to maintain a client’s confidences is one of the cornerstones of an attorney’s duty of competence 

(rule 3-110), so too is the attorney’s ability to effectively communicate with a client a prerequisite to affording 

competent counsel.  (Rule 3-500; see also Calvert v. State Bar (1991) 54 Cal.3d 765, 782 [1 Cal.Rptr.2d 684] 

(“Adequate communication with clients is an integral part of competent professional performance as an attorney.”). 

                                                 
9/

  Data stored and traveling in the cloud potentially travels across numerous jurisdictional boundaries, including 

international boundaries, as a matter of course.  In some instances, the data may be designed from the outset to be 

stored on servers located outside of the United States.  Third-party vendors may also subcontract out their work.  

When selecting and contracting with her VLO vendor, Attorney should address and minimize exposure of the client 

to legal issues triggered by both the international movement, and/or storage, of information in the cloud, and the 

potential subcontracting out of the vendor’s services to unknown third-party vendors, which may impact 

confidentiality, without the prior written consent of Attorney and affected clients. 

10/
  In the event Attorney determines that the third-party vendor fails to meet the confidentiality standards that 

Attorney believes necessary for her VLO to comply with her ethical responsibilities relating to information storage, 

Attorney may consider alternative situations to store the client information at issue, in a non-cloud-based setup, as 

long as the non-cloud based setup, as it relates to information storage and access to that stored information, each 

independently comply with Attorney’s duty of confidentiality as discussed herein, and as set forth in California State 

Bar Formal Opinion No. 2010-179. 



In our VLO, all services and communications are conducted wholly through the VLO portal on the internet, without 
any physical meeting, and without any one-on-one contact even by phone.  While the Committee believes that such 
an internet-only, attorney-client relationship, under the right circumstances, can meet all of Attorney’s ethical 

obligations, such an internet-only structure does raise distinct ethics issues as it pertains to communications and 

competency.   

First, Attorney must take reasonable steps to set up her client intake system in such a way that she is receiving from 

the prospective client sufficient information to determine if she can provide the prospective legal services at issue.
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11/  
As an initial matter, Attorney should obtain sufficient information to conclude that the client in fact is the actual 
prospective client, or an authorized representative of the client, as opposed to someone acting without authority.  
Although an attorney in a non-VLO has this same obligation, the lack of face-to-face or even phone communication 
with the client in our hypothetical VLO may hinder Attorney’s ability to make this determination, thereby 

potentially necessitating extra measures of assurance.  Whether Attorney must take additional steps to confirm the 

prospective client’s identity will depend on the circumstances of the representation and initial communications, and 

the information Attorney obtains from the prospective client.
12/

 

Second, Attorney’s intake procedures also must include her receipt of sufficient information to make the initial 

determination of whether she can perform the requested legal services competently in a VLO at all,
13/

 or at least 

receipt of sufficient detailed information to determine whether the circumstances are such that further investigation 

is needed.  Butler v. State Bar (1986) 42 Cal.3d 323, 329 [228 Cal.Rptr. 499].  

Third, once Attorney determines that she has sufficient information to determine that she can provide the legal 

services at issue, on any matter which requires client understanding, Attorney must take reasonable steps to ensure 

that the client comprehends the legal concepts involved and the advice given, irrespective of the mode of 

communication used, so that the client is in a position to make an informed decision.  (Cal. State Bar Formal Opn. 

No. 1984-77.)  Attorney is not truly “communicating” with the client if the client does not understand what Attorney 

is saying – whether because of a language barrier or simply a lack of understanding of the legal concepts being 

discussed.  This would be the case whether Attorney is communicating with the client in person, on the phone, by 

letter, or over the internet.  In this hypothetical VLO, however, it may be more difficult for Attorney to form a 

reasonable belief that the client understands her, as Attorney will be without nonverbal cues (such as body language, 

eye contact, etc.) or even verbal clues (such as voice inflections or hesitations).  Thus, Attorney may need to take 

additional reasonable steps to permit her to form a reasonable belief that she truly is “communicating” with her 

client.     

In California State Bar Formal Opinion No. 1984-77, this Committee addressed the issue of client comprehension if 

an attorney has reason to doubt it, and specific steps that an attorney should take where the client does not speak the 

same language, or does so in a limited fashion.  The opinion advises that an attorney providing services in a 

traditional law office to a client with little or no ability to communicate in English may need to communicate in the 

                                                 
11/

  Attorney’s obligations on intake are the same as the usual obligations of a non-VLO on intake.  See, e.g., Rules 

Prof. Conduct, rule 3-310 (conflicts of interest); Bus. & Prof. Code, §§ 6147, 6148 (engagement letters). 

12/
  See for example, Ethics Alert: Internet Scams Targeting Attorneys (January 2011) The State Bar of California Committee on 

Professional Responsibility and Conduct <http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=z8N90vbh088%3d&tabid=834> 

(as of May 23, 2012). 

13/
  The Committee recognizes that certain legal practices may be amenable to this type of VLO, while others likely 

are not.  By way of example only, an attorney may be able to competently draft a simple will or provide tax advice 

over the internet without speaking with the client, but it is less likely that she can defend the client in litigation in 

this same manner.  Still further, even within practice areas, or within specific matters, there are differing levels of 

complexity that can alter the permissibility of using the VLO for delivery of the services.  This opinion does not 

define specifically what practices can or cannot work under this type of cloud-based VLO.  Instead, attorneys are 

cautioned that they should make an individual matter-by-matter analysis as to whether they can fulfill their duty to 

act competently in a VLO, first, as to the type of matter involved generally, and, second, as to the specific aspects of 

that given matter.  Only when the answer to both inquiries is affirmative may Attorney proceed under a cloud-based 

VLO as described herein. 

http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=z8N90vbh088%3d&tabid=834
http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=z8N90vbh088%3d&tabid=834


client’s particular language or dialect, or use a skilled interpreter.  Attorney must likewise confirm that the client has 

sufficient skills in the language being used by Attorney.  Written internet-based communications between Attorney 

and the client may demonstrate the client’s understanding. However, a third party may be communicating on behalf 

of a client who does not understand the language in question or is not literate in that language.  Attorney may wish 

to take further steps to confirm the client’s level of comprehension.   

Fourth, once Attorney begins the representation, she must keep the client reasonably informed about significant 

developments relating to the representation, including promptly complying with reasonable requests for information 

and copies of significant documents.  (Bus. & Prof. Code, § 6068(m) & (n); rule 3-500.)  To the extent Attorney’s 

process for informing the client is merely posting the information in the internet portal, Attorney must take 

reasonable steps to determine that the client in fact is receiving the information in a timely manner.  Attorney also 

may wish to emphasize to the client throughout the representation the importance of checking into the portal 

regularly to get updates, and to establish an alternative method of communication in the event the portal does not 

work effectively to reach the client in a timely manner.  If Attorney is not reasonably convinced that she is 

effectively and timely communicating with the client in the hypothetical VLO, and that the client understands what 

is being communicated, then Attorney may not proceed with the VLO representation as contemplated. 

Fifth, given that individuals have varied understanding of technology and how to use it, attorneys using a VLO must 

have a reasonable basis to believe that the client has sufficient access to technology and the ability necessary to 

communicate through Attorney’s web-based portal, just as the non-VLO attorney must have a reasonable basis to 

believe that the client can understand her on the phone, read and understand her written correspondence, or 

otherwise have an ability to communicate with her.      

Sixth, if after her initial intake, Attorney concludes that she cannot competently deliver legal services to the client 

through this VLO, Attorney must decline to undertake that representation within this VLO context.  (Rule 3-110.)  If 

legal services already have commenced when Attorney determines she cannot competently continue to deliver legal 

services to the client through this VLO, Attorney must cease further representation through this VLO.   

(Rule 3-700.)
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14/
 In that circumstance, Attorney may choose instead to undertake or continue the prospective legal 

services in a traditional non-VLO, if she has the proper traditional non-VLO structure to do so, and if the traditional 

methods of delivering legal services cure the problems of competency raised by this VLO.  At a minimum, even if 

Attorney determines that she should withdraw, consistent with rule 3-700, she must continue to competently provide 

legal services to the client until such withdrawal is both ethically permissible and complete.  Such continued 

representation must include non-VLO services, such as telephone or in-person communications, if such services are 

reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client.  (Rule 3-700(A)(2).) 

Alternatively, in the situation where competency problems arise due to the complexity of the legal matter at issue, if 

narrowing the scope of legal services to be provided in the VLO would be permissible and also cure those 

competency problems, Attorney may do so and proceed through the VLO.  In this circumstance, the material change 

in scope of representation must be communicated to and accepted by the client and Attorney.  (See ABA Formal 

Opn. No. 11-458.)
15/

  Before undertaking a limited scope representation, Attorney should consider the various 

restrictions on such representations.
16/

  Even under a permissible limited scope representation, Attorney should still 

                                                 
14/

  Rule 3-700(D) requires that, upon termination of the attorney-client employment, subject to any protective order 

or nondisclosure agreement, an attorney shall promptly release to the client, at the request of the client, all of the 

client papers and property.  In our VLO, all the data is electronic and should be in a format to which Attorney has, 

by contract with the third-party vendor, already arranged for access – both for her and for the client – even after 

Attorney terminates the relationship with the third-party vendor for that particular matter.   Upon client request, 

Attorney must release to the client the electronic versions of all papers and property in question, at Attorney’s 

expense, after first stripping each document of any and all metadata that contains confidential information belonging 

to other clients.  (Cal. State Bar Formal Opn. No. 2007-174.)  

15/
  In narrowing the scope of representation, Attorney must satisfy herself that the fee arrangements with the client 

remains reasonable and continues to comply with Rule 4-200, and if not, make the necessary adjustments with the 

client. 

16/
  See Cal. Rules of Court, Rules 3.35-3.37 (limited scope representation in general civil cases); ABA Model Rule 

1.2(c) and Comments (6)-(8) (lawyer may limit scope of representation provided limitation is reasonable and the 



advise the client (a) what services are not being undertaken; (b) what services still will need to be done, including 
advice that there may be other remedies that Attorney will not investigate or pursue; (c) what risks to the client, if 
any, could result from the limitation of the scope of representation; and (d) that other counsel should be consulted as 
to those matters not undertaken by the present counsel.  (Nichols v. Keller  (1993) 15 Cal.App.4th 1672, 1683-1684 
[19 Cal.Rptr.2d 601] (“even when a retention is expressly limited, the attorney may still have a duty to alert the 

client to legal problems which are reasonably apparent, even though they fall outside the scope of the retention”); 

ABA Model Rule 1.2(c).) 

Finally, in all law offices, including this hypothetical VLO, attorneys have a duty to supervise subordinate attorneys, 

and non-attorney employees or agents.  (Rule 3-110 (discussion par. 1); Crane v. State Bar (1981) 30 Cal.3d 117, 

123 [177 Cal.Rptr. 670] (rejecting contention that attorney’s rules violations were “precipitated by members of his 

staff”); Henderson v. Pacific Gas & Electric Co. (2010) 187 Cal.App.4th 215, 218 [113 Cal.Rptr.3d 692] 

(“Although an attorney cannot be held responsible for every detail of office procedure, it is an attorney’s 

responsibility to supervise the work of his or her staff members.”); see also ABA Model Rule 5.1.)  In our 

hypothetical VLO, supervision can be a challenge if Attorney and her various subordinate attorneys and employees 

operate out of several different physical locations.  Whatever method Attorney chooses to comply with her duty to 

supervise, Attorney must take reasonable measures to ascertain that everyone under her supervision is complying 

with the Rules of Professional Conduct, including the duties of confidentiality and competence, notwithstanding any 

physical separation.  

CONCLUSION 

The Business and Professions Code and the Rules of Professional Conduct do not impose greater or different duties 

upon a VLO practitioner operating in the cloud than they do upon attorneys practicing in a traditional non-VLO.  

While Attorney may maintain a VLO in the cloud, Attorney may be required to take additional steps to confirm that 

she is reasonably addressing ethical concerns raised by issues distinct to this type of VLO.  Failure by Attorney to 

comply with her ethical obligations relevant to these issues will preclude the operation of a VLO in the cloud as 

described. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of 

California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, its Board of Governors, 

any persons, or tribunals charged with regulatory responsibilities, or any member of the State Bar. 
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[Publisher’s Note: Internet resources cited in this opinion were last accessed by staff on May 23, 2012.  Copies of 
these resources are on file with the State Bar’s Office of Professional Competence.] 

                                                                                                                                                             
client gives informed consent); see also In the Matter of Valinoti (Review Dept. 2002) 4 Cal. State Bar Ct. Rptr. 498, 

520 (“limited” appearance of counsel in immigration proceedings prohibited by federal regulations); Cal. Rules of 

Court, Rules 5.70-5.71 repealed effective January 1, 2013, revised and renumbered as Rule 5.425 adopted effective 

January 1, 2013 (limited scope representation in family law cases); rule 3-400 (discussion). 



THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2012-186 

ISSUE:       Under what circumstances would an attorney’s postings on social media websites be 

subject to professional responsibility rules and standards governing attorney advertising?   

DIGEST:    Material posted by an attorney on a social media website will be subject to professional 
responsibility rules and standards governing attorney advertising if that material 
constitutes a “communication” within the meaning of rule 1-400 (Advertising and 

Solicitation) of the Rules of Professional Conduct of the State Bar of California; or (2) 

“advertising by electronic media” within the meaning of Article 9.5 (Legal Advertising) 

of the State Bar Act.  The restrictions imposed by the professional responsibility rules 

and standards governing attorney advertising are not relaxed merely because such 

compliance might be more difficult or awkward in a social media setting. 

AUTHORITIES  
INTERPRETED: Rule 1-400 of the Rules of Professional Conduct of the State Bar of California.

1 

 

1/ 

Business and Professions Code section 6106, 6151, and 6152. 

Business and Professions Code sections 6157 through 6159.2. 

STATEMENT OF FACTS 

Attorney has a personal profile page on a social media website.  Attorney regularly posts comments about both her 

personal life and professional practice on her personal profile page.  Only individuals whom the Attorney has 

approved to view her personal page may view this content (in Facebook parlance, whom she has “friended”).
2/

  

Attorney has about 500 approved contacts or “friends,” who are a mix of personal and professional acquaintances, 

including some persons whom Attorney does not even know.   

In the past month, Attorney has posted the following remarks on her profile page: 

· “Case finally over.  Unanimous verdict!  Celebrating tonight.” 

· “Another great victory in court today!  My client is delighted.  Who wants to be next?” 

· “Won a million dollar verdict.  Tell your friends and check out my website.” 

· “Won another personal injury case.  Call me for a free consultation.” 

· “Just published an article on wage and hour breaks.  Let me know if you would like a copy.”     

  

                                                           

1/
  Unless otherwise noted, all rule references are to the Rules of Professional Conduct of the State Bar of 

California. 
2/

  References to Facebook and “friending” should not be construed as limiting this opinion to that particular social 

media website.  For example, Attorney could post the same language on Twitter, which would be viewed by all of 

her followers.  Guidance to attorneys in this area has not kept pace with all forms of social media usage.  Rather than 

discussing each form of social media, which forms likely will change over time, this opinion sets forth the general 

analysis that an attorney should undertake when considering use of any particular form of social media.  



DISCUSSION 

Although attorneys are permitted to advertise, any such advertisements must comply with a number of restrictions in 
both the Rules of Professional Conduct and the Business and Professions Code.

2 

 

3/  For example, Business and 
Professions Code section 6157.1 prohibits any “false, misleading or deceptive statement” in an advertisement, while 

section 6157.2 prohibits including in an advertisement any “guarantee or warranty regarding the outcome of a legal 

matter.”  Bus. & Prof. Code, §§ 6157.1 and 6157.2; see also rule 1-400, Std. 1.
4/

  Rule 1-400 provides even more 

detailed requirements with which attorney advertising must comply.  Specifically, rule 1-400(D) provides rules that 

must be followed to ensure that a communication is not false or misleading, or made in a coercive manner.  Rule  

1-400 also provides sixteen enumerated “Standards”
5/

 listing examples of communications which are presumed to be 

in violation of rule 1-400.   

In the above hypothetical, Attorney must determine whether her postings constitute advertisements that must comply 

with these various advertising rules.
6/

  Rule 1-400, however, speaks in terms of “communications” rather than 

“advertisements.”  Thus, it is important to look at how both terms are defined.   

Business and Professions Code section 6157(c) defines “advertise” or “advertisement” as:  

[A]ny communication, disseminated by television or radio, by any print medium, including, but 

not limited to, newspapers and billboards, or by means of a mailing directed generally to members 

of the public and not to a specific person, that solicits employment of legal services provided by a 

member, and is directed to the general public and is paid for by, or on the behalf of, an attorney. 

Bus. & Prof. Code, § 6157(c) (emphasis added).  Although section 6157(c) does not refer to computer-based 

communications like Facebook or Twitter postings, there is little doubt that the restrictions of sections 6157.1 and 

6157.2 indeed apply to computer-based communications.  See, e.g., Bus. & Prof. Code, §§ 6158 (referring to 

“advertising by electronic media” in the context of Sections 6157.1 and 6157.2); 6157(d) (defining “electronic 

medium” as including “computer networks”).  What may be less clear is whether a posting on Facebook or Twitter, 

like that described in the hypothetical, is considered “directed generally to members of the public and not to a 

specific person,” as required under section 6157(c)’s definition of an advertisement.  This opinion does not take a 

position on this point because, whether or not the hypothetical posting constitutes an “advertisement” as defined in 

section 6157(c), it nonetheless will be subject to the same requirements as any other advertisement by virtue of 

rule 1-400 – provided it is a “communication,” as specified in section 6157(c) and rule 1-400(A).
7/ 

                                                           

3/
  This Formal Opinion interprets such rules and statutes under a number of factual scenarios.  Questions of legal 

constitutionality of those rules or statutes (even as applied) are outside of the scope of this Formal Opinion. 
4/

  Unless otherwise noted, all rule references are to the Rules of Professional Conduct of the State Bar of 

California. 
5/

  The Standards actually go through No. 16, but Standard 11 has been repealed, thereby leaving 15. 
6/

  In California State Bar Formal Opinion No. 2001-155, this Committee concluded that a law firm website is 

subject to professional responsibility standards governing attorney advertising.  The website considered was a 

commercial website that included, among other promotional content: a description of the law firm and its history 

and practice; and the education, professional experience, and activities of the firm’s attorneys.  Specifically, this 

Committee found that a commercial law firm website is governed by rule 1-400 because the website’s content 

concerns a lawyer’s availability for professional employment.  This Committee similarly found that such websites 

are subject to the State Bar Act provisions governing electronic media advertising in Article 9 of the Business and 

Professions Code. 
7/

  Each of the restrictions and requirements included in Business and Professions Code sections 6157.1 and 

6157.2 can be found – in a substantially similar form – in rule 1-400.  For example, section 6157 prohibits false or 

deceptive statements; this same concept is captured, among other places, in rule 1-400(D).  Section 6157.2 (a) 

through (c) prohibits guarantees and misleading testimonials; these concepts are captured in rule 1-400, Standards 1, 

2, and 13.  Section 6157(d) requires disclosure about whether the client will be responsible for certain costs; this 

concept is captured in rule 1-400, Standard 14. 



Rule 1-400, which is entitled “Advertising and Solicitation,” applies to any “communication,” without concerning 

itself with whether such communication also constitutes an “advertisement.”  Indeed, rule 1-400(A) provides four 

non-exclusive examples of “communications” subject to the rule, only one of which is based on the communication 

being an “advertisement . . . directed to the general public or any substantial portion thereof.”  Rule 1-400(A)(3).   

Thus, in our hypothetical, Attorney primarily must determine whether any of her postings constitute 

“communications” under rule 1-400(A).  If they do, then those postings that constitute “communications” must 

comply with several significant requirements imposed elsewhere in rule 1-400 and the accompanying standards. 

Communications under Rule 1-400

3 

 

 

Rule 1-400(A) defines “communications” for purposes of that rule as:  “any message or offer made by or on behalf 

of a member concerning the availability for professional employment of a member or a law firm directed to any 

former, present, or prospective client…”  (emphasis added).  Rule 1-400(A) then goes on to provide non-exclusive 

examples of types of messages or offers that are covered by the rule, provided that they are “concerning the 

availability for professional employment.”  This includes, without limitation:  

(1) Any use of firm name, trade name, fictitious name, or other professional designation of such 

member or law firm; or (2) Any stationery, letterhead, business card, sign, brochure, or other 

comparable written material describing such member, law firm, or lawyers; or (3) Any 

advertisement (regardless of medium) of such member or law firm directed to the general public 

or any substantial portion thereof; or (4) Any unsolicited correspondence from a member or law 

firm directed to any person or entity.   

Rule 1-400 does not expressly refer to electronic communications, like those occurring on Facebook, Twitter, or 

other internet-based social media websites.  Nonetheless, just as there is little doubt that a Facebook or Twitter 

posting that otherwise meets the definition of “advertising” in Business and Professions Code section 6157(c) would 

be considered an advertisement, there is little doubt that a social media posting that otherwise meets the criteria 

described in rule 1-400(A) would be a communication for purposes of that rule.  Thus, the pertinent question for 

determining whether a posting constitutes a “communication” under rule 1-400(A) is whether it “concern[s] the 

availability for professional employment” of Attorney.
8/ 

If a posting is found to be a communication subject to rule 1-400, the result is that the posting must comply with the 

mandates of Rule 1-400(D); it also should avoid falling within one of the sixteen enumerated types of 

communications presumed to be in violation of rule 1-400, as set forth in the Standards.  Rule  1-400(D) generally 

provides that a communication must not be untrue or misleading (rule 1-400(D)(1), (2) & (3)), must disclose that it 

is a communication (rule 1-400(D)(4)), and must not be transmitted in a coercive or intrusive manner (rule 1-

400(D)(5)).
9/

  As discussed above, the sixteen Standards provide various types of communications (such as, for 

                                                           

8/
  This opinion does not address whether the initial “friend” or “connection” request, if motivated primarily by 

business development purposes, can itself constitute a communication subject to rule 1-400. 
9/

  Specifically, rule 1-400(D) provides, in pertinent part: 

      (D)   A communication or a solicitation (as defined herein) shall not: 

(1)  Contain any untrue statement; or 

(2)  Contain any matter, or present or arrange any matter in a manner or format which is false, deceptive, or 

which tends to confuse, deceive, or mislead the public; or 

(3)  Omit to state any fact necessary to make the statements made, in the light of circumstances under 

which they are made, not misleading to the public; or 

(4)  Fail to indicate clearly, expressly, or by context, that it is a communication or solicitation, as the case 

may be; or 

(5)  Be transmitted in any manner which involves intrusion, coercion, duress, compulsion, intimidation, 

threats, or vexatious or harassing conduct. 

. . . 



example, communications using font size smaller than 12 point, Std. 5, or  testimonials or guarantees of results 
without appropriate disclaimers, Stds. 1 & 2), which are presumed to be in violation of rule 1-400. 

In our scenario, Attorney posts two types of professional information:  (1) general legal information, such as 
recommendations of good articles; and (2) information about her legal practice, such as complaints she has filed and 
victories in court.  With respect to the first type of information (e.g., Example Number 5, below), we conclude that 
this does not constitute information concerning availability for employment.  When Attorney posts information 
about her practice, however, rule 1-400 may apply. 

Specific Examples
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Consider the following examples10/ of Attorney’s use of personal social media sites for status postings which are 

visible to all of her “friends,” “connections,” or “followers” (although not to the public at large): 

Example Number 1:  “Case finally over.  Unanimous verdict!  Celebrating tonight.”  

In the Committee’s opinion, this statement, standing alone, is not a communication under rule 1-400(a) because it is 

not a message or offer “concerning the availability for professional employment,” whatever Attorney’s subjective 

motive for sending it.
11/

  Attorney status postings that simply announce recent victories without an accompanying 

offer about the availability for professional employment generally will not qualify as a communication. 

Example Number 2:  “Another great victory in court today!  My client is delighted.  Who wants to be next?”  

Similarly, the statement “Another great victory in court today!” standing alone is not a communication under rule  

1-400(a) because it is not a message or offer “concerning the availability for professional employment.”  However, 

the addition of the text, “[w]ho wants to be next?” meets the definition of a “communication” because it suggests 

availability for professional employment.  Thus, it is subject to rule 1-400(D) and rule 1-400’s Standards.    

Having concluded this status posting is a communication, the post violates the prohibition on client testimonials.  An 

attorney cannot disseminate “communications” that contain testimonials about or endorsements of a member unless 

the communication also contains an express disclaimer.  See Rules Prof. Conduct, rule 1-400(E), Std. 2; see also 
Belli v. State Bar (1974) 10 Cal.3d 824 [112 Cal.Rptr. 527] (holding that suggesting clients are “dazzled by the 

services they have received from the attorney” is prohibited, and consequently an attorney “cannot advertise that he 

has performed his services so well that his clients consequently praise him”).  Attorney has not included a 

disclaimer, so her status posting is presumed to violate rule 1-400. 

Similarly, the post may be presumed to violate rule 1-400 because it includes “guarantees, warranties, or predictions 

regarding the result of the representation.”  See Rules Prof. Conduct, rule 1-400(E), Std. 1.  The post expressly 

relates to a “victory,” and could be interpreted as asking who wants to be the next victorious client. 

The Committee further concludes that “Who wants to be next?” when viewed in context, seeks professional 

employment for pecuniary gain.  Accordingly, Attorney’s post runs afoul of rule 1-400(E), Std. 5, because it does 

not bear the word “Advertisement,” “Newsletter,” or words to that effect.
12/

  Attorneys may argue that including this 

                                                           

10/
  To the extent a status posting invites further discussions between the poster and the reader, this opinion does not 

address whether those further discussions themselves may constitute communications subject to rule 1-400. 
11/

  If, in fact, the statement is not true, then Attorney may be violating other rules not addressed in this opinion – 

for example, Business and Professions Code section 6106. 
12/ 

Rule 1-400, Standard 5 states that the word “Advertisement,” “Newsletter,” or similar words appear in  

“12-point print on the first page.”  The Committee recognizes that certain social media postings may not allow for 

the user to choose the font size of postings, and thus technical compliance with Standard 5 may be impossible.  It 

may be that the State Bar needs to review such standards to bring them current in the face of the prevalence of 

electronic communications.  Until any changes are made to this language, however, the Committee cannot express 

an opinion to the effect that the use of font size of less than 12-point is acceptable.   



wording for each “communication” posting would be overly burdensome, and destroy the conversational and 

impromptu nature of a social media status posting.  The Committee is of the view, however, that an attorney has an 

obligation to advertise in a manner that complies with applicable ethical rules.  If compliance makes the 

advertisement seem awkward, the solution is to change the form of advertisement so that compliance is possible.
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13/ 

Finally, the Committee notes that a true and correct copy of any “communication” must be retained by Attorney for 

two years.   Rule 1-400(F) expressly extends this requirement to communications made by “electronic media.”  If 

Attorney discovers that a social media website does not archive postings automatically, then Attorney will need to 

employ a manual method of preservation, such as printing or saving a copy of the screen.  

Example Number 3:  “Won a million dollar verdict.  Tell your friends to check out my website.”  

In the Committee’s opinion, this language also qualifies as a “communication” because the words “tell your friends 

to check out my website,” in this context, convey a message or offer “concerning the availability for professional 

employment.”  It appears that Attorney is asking the reader to tell others to look at her website so that they may 

consider hiring her.  This language therefore is subject to the adverse presumption in rule 1-400(E), Standard 5 (e.g., 
it must contain the word “Advertisement” or a similar word) and the preservation requirement in rule 1-400(F).

14/
   

Example Number 4:  “Won another personal injury case.  Call me for a free consultation.” 

Again, the Committee concludes that this posting is a “communication” under rule 1-400(A), due primarily to the 

second sentence.   

A communication has to include an offer about availability for professional employment so the “free” consultation 

language at first might indicate the posting is not a communication.  Yet the rule does not limit “communications” to 

messages seeking financial compensation for services.  To the contrary, a communication includes any “message or 

offer made by or on behalf of a member concerning the availability for professional employment of a member or a 

law firm.”  See Rules Prof. Conduct, rule 1-400(A).
15

  Given that the rule does not require that all communications 

are for pecuniary gain, we conclude that an offer to perform a professional service for free can constitute a 

communication.  An offer of a free consultation is a step toward securing potential employment, and the offer of a 

                                                           

13/
  For example, Facebook offers businesses the opportunity of creating a “Fan Page,” on which statements of 

“Advertisement” or “Newsletter” might be considered less awkward, provided that the “Fan Page” complies with 

Business and Professions Code sections 6157 and 6158.  
14/

  The posting in this example is distinct from running and capping as described in the California Business and 

Professions Code.  A “runner” or “capper” is defined in California Business and Professions Code section 6151 as 

“any person, firm, association or corporation acting for consideration” as an agent for a lawyer or law firm, in 

soliciting business.  In contrast to prohibited running and capping activities identified in Business and Professions 

Code section 6152, Attorney’s posting does not establish or seek to establish an agency relationship for profit with 

anyone who views her postings, nor does it imply that Attorney is seeking to do so.  Nonetheless, because it is a 

communication subject to rule 1-400, Attorney must comply with rule 1-400(D) and the Standards set forth in rule 

1-400. 
15/

  In contrast, solicitations – an express subset of communications subject to further restrictions – are defined to be 

communications “[c]oncerning the availability for professional employment of a member or law firm in which a 

significant motive is pecuniary gain,” and which “is delivered in person or by telephone, or directed by any means to 

a person known to the sender to be represented by counsel in a matter which is a subject of the communication.”    

Rule 1-400(B).  Because Attorney is not reaching out in person or on the telephone, her postings cannot be 

solicitations, regardless of whether she seeks pecuniary gain.  See Cal. State Bar Formal Opn. 2001-155 (describing 

the “delivered in person or by telephone” requirement for a solicitation as very specific and thus intended as an easy-

to-understand “bright line” test); see also Cal. State Bar Formal Opn. 2004-166 (lawyer’s communication with a 

prospective fee-paying client in an internet chat room for victims of mass disaster not a prohibited solicitation, but 

an improper communication, because it is delivered to a prospective client whom the attorney knows may not have 

the requisite emotional or mental state to make a reasonable judgment about retaining counsel). 



free consultation indicates that the lawyer is available to be hired.  On balance, this example in the Committee’s 

opinion constitutes a “communication.” 

Example Number 5:  “Just published an article on wage and hour breaks.  Let me know if you would like a 

copy.”     

In this instance, we believe the statement does not concern “availability for professional employment.”  The attorney 

is merely relaying information regarding an article that she has published, and is offering to provide copies.  See 
Belli v. State Bar, supra, 10 Cal.3d 824, 839 [112 Cal.Rptr. 527] (holding that “[e]xposition of an attorney’s 

accomplishments in an effort to interest persons” in an event involving an attorney did not violate restrictions on 

attorney advertising); see also Los Angeles County Bar Assn. Formal Opn. 494 (“Communications or solicitations 

solely relating to the availability of seminars or educational programs, or the mailing of bulletins or briefs where 

there is no solicitation of business, are also constitutionally protected under the State Constitution and First 

Amendment as noncommercial speech.”).  Accordingly, this posting does not fall under rule 1-400, and need not 

comply with any of the Standards of rule 1-400(E). 
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CONCLUSION 

Attorney may post information about her practice on Facebook, Twitter, or other social media websites, but those 

postings may be subject to compliance with rule 1-400 if their content can be considered to be “concerning the 

availability for professional employment.”  Such communications also may be subject to the relevant sections of 

California Business and Professions Code sections 6157 et seq. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of 

California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, its Board of Trustees, 

any persons, or tribunals charged with regulatory responsibilities, or any member of the State Bar. 



 

THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2013-189 

ISSUE: Has an attorney engaged in deceitful conduct by not alerting opposing counsel 
of: (A) an apparent material error made by opposing counsel in contract 
language; or (B) a material change made by the attorney in contract language? 

DIGEST: Where an attorney has engaged in no conduct or activity that induced an 
apparent material error by opposing counsel, the attorney has no obligation to 
alert the opposing counsel of the apparent error.  However, where the attorney 
has made a material change in contract language in such a manner that his 
conduct constitutes deceit, active concealment or fraud, the failure of the 
attorney to alert opposing counsel of the change would be a violation of his 
ethical obligations. 

AUTHORITIES  
INTERPRETED: Rule 3-700(B)(2) of the Rules of Professional Conduct of the State Bar of 

California.

 1 

1/ 

 Business and Professions Code section 6106. 

 Business and Professions Code section 6128(a). 

STATEMENT OF FACTS 

Buyer and Seller have been in discussions regarding the sale of the Company from Seller to Buyer, and 
have agreed in concept to some of the material terms, including total consideration of $5 million to be paid 
by Buyer and Buyer’s requirement that Seller enter into a covenant not to compete with the Company 
following the sale.  Buyer’s Attorney and Seller’s Attorney are tasked with preparing a Purchase and Sale 
Agreement to reflect the agreement of the parties.  

Buyer’s Attorney prepares an initial draft of the Purchase and Sale Agreement.  One section towards the 
back of the 50-page draft agreement contains the terms of an enforceable covenant not to compete, and 
includes a provision that Buyer’s sole and exclusive remedy for a breach by Seller of its covenant not to 
compete is the return of that portion of the total consideration which has been allocated in the Purchase and 
Sale Agreement for the covenant not to compete.  Another section in the front of the draft agreement 
provides that, of the $5 million to be paid by Buyer, $3 million is to be allocated to the purchase price for 
the Company and $2 million is to be allocated as consideration for the covenant not to compete. 

Scenario A 

After soliciting input on the initial draft from Seller and Seller’s tax advisor, Seller’s Attorney provides 
Buyer’s Attorney with comments on the initial draft, including the observation from Seller’s tax advisor 
that payments received by Seller with respect to the covenant not to compete are not as favorable, from a 
tax perspective, as payments with respect to the purchase price for the Company. 

Buyer’s Attorney then prepares a revised version of the Purchase and Sale Agreement which, apparently in 
response to the comments of Seller’s Attorney, provides for an allocation of only $1 as consideration for 

                                                 
1/  Unless otherwise indicated, all future references to rules in this opinion will be to the Rules of 
Professional Conduct of the State Bar of California. 



 

the covenant not to compete with $4,999,999 allocated to the purchase price for the Company.  In 
reviewing the changes made in the revised version, Seller’s Attorney recognizes that the allocation of only 
$1 as consideration for the covenant not to compete essentially renders the covenant meaningless, because 
Buyer’s sole and exclusive remedy for breach by Seller of the covenant would be the return by Seller of $1 
of the total consideration.  Seller’s Attorney notifies Seller about the apparent error with respect to the 
consequences of the change made by Buyer’s Attorney.  Seller instructs Seller’s Attorney to not inform 
Buyer’s Attorney of this apparent error.  Seller’s Attorney says nothing to Buyer’s Attorney and allows the 
Purchase and Sale Agreement to be entered into by the parties in that form. 

Scenario B 

 2 

After receiving the initial draft from Buyer’s Attorney, Seller’s Attorney prepares a revised version of the 
Purchase and Sale Agreement which provides for an allocation of only $1 as consideration for the covenant 
not to compete, with the intent of essentially rendering the covenant not to compete meaningless.  Although 
Seller's Attorney had no intention of keeping this change secret from Buyer's Attorney, Seller's Attorney 
generates a “redline” of the draft that unintentionally failed to highlight the change, and then tenders the 
revised version to Buyer's Attorney.  Subsequently, Seller’s Attorney discovers the unintended defect in the 
“redline” and notifies Seller about the change, including the failure to highlight the change, in the revised 
version.  Seller instructs Seller’s Attorney to not inform Buyer’s Attorney of the change.  Seller’s Attorney 
says nothing to Buyer’s Attorney and allows the Purchase and Sale Agreement to be entered into by the 
parties in that form.  

Under either Scenario, has Seller’s Attorney violated any ethical duties?2/ 

 
DISCUSSION 

Following Client’s Instruction to Not Disclose 

Attorneys generally must follow the instructions of their clients.  See ABA Model Rule 1.2(a) (“a lawyer 
shall abide by a client's decisions concerning the objectives of representation and, as required by [ABA 
Model] Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer 
may take such action on behalf of the client as is impliedly authorized to carry out the representation …”).3/  
However, if the client insists on certain unethical conduct, the attorney may have an obligation to withdraw 
from the representation.  Rule 3-700(B)(2) provides “[a] member representing a client . . . shall withdraw 
from employment, if: . . . [t]he member knows or should know that continued employment will result in 
violation of these rules or of the State Bar Act.”  Such an obligation, for example, may arise if the unethical 
conduct in question involves a fraudulent failure to make a disclosure.  As the Los Angeles County Bar 
Association has opined, upon discovering that an adverse party made an overpayment under a settlement 
agreement, “[c]ounsel is obligated to inform his/her client of the overpayment under [rule] 3-500. Under 
[Bus. & Prof. Code,] § 6068(e) . . ., where the client has requested the information be held in confidence, 
the attorney is obligated to preserve the secret.  The attorney should counsel the client to disclose and return 
                                                 
2/  This opinion addresses a situation arising out of a transaction setting only, and because the matter is 
not pending before a tribunal, a lawyer’s duty of candor to the court found in rule 5-200 and Business and 
Professions Code section 6068(d) are not being addressed in this opinion.  See Datig v. Dove Books, Inc. 
(1999) 73 Cal.App.4th 964, 980-981 [87 Cal.Rptr.2d 719]. 
3/  The ABA Model Rules are not binding in California but may be used for guidance by lawyers where 
there is no direct California authority and the ABA Model Rules do not conflict with California policy.  
City & County of San Francisco v. Cobra Solutions, Inc. (2006) 38 Cal.4th 839, 852 [43 Cal.Rptr.3d 771].  
Thus, in the absence of related California authority, we may look to the ABA Model Rules, and the ABA 
Opinions interpreting them, as well as the ethics opinions of other jurisdictions or bar associations for 
guidance.  (Rule 1-100(A) (ethics opinions and rules and standards promulgated by other jurisdictions and 
bar associations may also be considered); State Comp. Ins. Fund v. WPS, Inc. (1999) 70 Cal.App.4th 644, 
656 [82 Cal.Rptr.2d 799]). 



 

the overpayment.  If the client refuses, however, the attorney must consider whether the failure to disclose 
constitutes fraud.  The attorney must then determine whether he/she may or must withdraw from the 
representation pursuant to [rule] 3-700.”  Los Angeles County Bar Assn. Formal Opn. No. 520. 

Under either Scenario A or Scenario B of our Statement of Facts, once Seller’s Attorney has informed 
Seller of the development,
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4/ Seller’s Attorney must abide by the instruction of Seller to not disclose.  If, 
however, failure to make such disclosure constitutes an ethical violation by Seller’s Attorney, then Seller’s 
Attorney may have an obligation to withdraw from the representation under such circumstances.  See Cal. 
State Bar Formal Opn. No. 1996-146. 

Failure to Alert Opposing Counsel  

Attorneys are held to a high standard, and may be subject to general obligations of professionalism.  For 
example, attorneys have been held to have a duty to respect the legitimate interests of opposing counsel.  
“An attorney has an obligation not only to protect his client’s interests but also to respect the legitimate 
interests of fellow members of the bar, the judiciary, and the administration of justice.”  Kirsch v. Duryea 
(1978) 21 Cal.3d 303, 309 [146 Cal.Rptr. 218] (overturning a malpractice judgment against an attorney for 
withdrawing from a case he believed lacked merit).  Further, this Committee has previously concluded that 
attorneys should treat opposing counsel with candor and fairness.  (See Cal. State Bar Formal Opn. No. 
1967-11 [“It is true that, under [former] canon 15 of the Canons of Ethics of the American Bar Association, 
an attorney must zealously advance the interests of his client, but not by using ‘any manner of fraud or 
chicane. He must obey his own conscience and not that of his client.’ One of the obligations of conscience 
to which the lawyer must conform is stated in [former] canon 22: his conduct with other lawyers ‘should be 
characterized by candor and fairness.’ [Former] canon 29 states that a lawyer ‘should strive at all times to 
uphold the honor and to maintain the dignity of the profession . . .’ All of the canons are commended to the 
members of the State Bar by rule [former] 1 of the Rules of Professional Conduct of the State Bar.”]). 5/  
See also ABA Model Rule 3.4.6/ 

                                                 
4/  Attorneys have an obligation to keep their clients reasonably informed about significant developments 
relating to the matter for which they have been employed.  Rule 3-500 and Bus. & Prof. Code, § 6068(m). 
See also rule 3-510.  Both the apparent error made by Buyer’s Attorney in Scenario A and the intentional 
change made by Seller’s Attorney in Scenario B would constitute a “significant development,” which 
would require that Seller be informed of the potential for added costs and burdens of enforcement, 
including litigation and the likelihood that Buyer may seek reformation of the Purchase and Sale 
Agreement.  See Civ. Code, §§ 3399, 1689.  See also Dyke v. Zaiser (1947) 80 Cal.App.2d 639 [182 P.2d 
344] and Stare v. Tate (1971) 21 Cal.App.3d 432 [98 Cal.Rptr. 264].  On the other hand, if Seller’s 
Attorney intends to inform Buyer’s Attorney of the apparent error, Seller’s Attorney need not inform Seller 
of the apparent error.  Where a client has already agreed to a contract provision which is inadequately 
reflected in the draft contract prepared by opposing counsel, the inadvertent error by opposing counsel by 
itself (i.e., unless left uncorrected in the final executed version) does not constitute a significant 
development, and the client’s attorney may correct the drafting error and need not inform the client.  See 
ABA Informal Opn. No. 86-1518 (attorney has no obligation to inform his client of the error because “the 
decision on the contract ha[d] already been made by the client.”). 
5/  An insertion added by the Committee is placed in brackets and italicized to distinguish it from 
bracketed insertions appearing in the original material. 
6/  See also, the California State Bar’s California Attorney Guidelines of Civility and Professionalism, 
(posted online at http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=mPBEL3nGaFs%3d&tabid=455 (as 
of May 20, 2013)) which, among other things, encourages attorneys “to be professional with . . . other parties 
and counsel . . . .”  We note, however, that such guidelines are nonbinding:  “[T]he Guidelines are  
[voluntary  and] not mandatory rules of professional conduct, nor rules of practice, nor standards of care, 
[and] they are not to be used as an independent basis for disciplinary charges by the State Bar or claims of 
professional negligence.”  California Attorney Guidelines of Civility and Professionalism, adopted by the 
Board of Trustees July 20, 2007, long version at page 3.  A copy is on file with the State Bar. 

http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=mPBEL3nGaFs%3d&tabid=455
http://ethics.calbar.ca.gov/LinkClick.aspx?fileticket=mPBEL3nGaFs%3d&tabid=455


 

Any duty of professionalism, however, is secondary to the duties owed by attorneys to their own clients.  
There is no general duty to protect the interests of nonclients.  Fox v. Pollack (1986) 181 Cal.App.3d 954, 
961 [226 Cal.Rptr. 532] (“an attorney has no duty to protect the interests of an adverse party [citations] for 
the obvious reasons that the adverse party is not the intended beneficiary of the attorney’s services, and that 
the attorney’s undivided loyalty belongs to the client.”).  See also Skarbrevik v. Cohen, England & 
Whitfield (1991) 231 Cal.App.3d 692, 702 [282 Cal.Rptr. 627] (“no [attorney] duty has been found when 
the third party is someone with whom the client is dealing at arm’s length, rather than someone intended to 
be benefited by the attorney-client transaction.”).  Furthermore, a duty to nonclients would damage the 
attorney-client relationship.  Fox, supra, 181 Cal.App.3d at p. 962 (“The effect of such a duty on 
respondent would be the eradication of confidentiality (Bus. & Prof. Code, § 6068 subd. (e); Evid. Code, § 
950 et seq.), the creation of a conflict of interest ([former] rules 4-101, 5-101, 5-102, Rules Prof. Conduct) 
and the consequent destruction of the attorney-client relationship between respondent and his clients.”).  

Attorneys generally owe no duties to opposing counsel nor do they have any obligation to correct the 
mistakes of opposing counsel.  There is no liability for conscious nondisclosure absent a duty of disclosure.  
Goodman v. Kennedy (1976) 18 Cal.3d 335, 342, 346 [134 Cal.Rptr. 375].  There is also no duty to correct 
erroneous assumptions of opposing counsel.  See ABA Formal Opn. No. 94-387 (no duty to disclose to 
opposing party that statute of limitations has run).  See also Ethical Guidelines for Settlement Negotiations 
(August 2002), ABA Section of Litigation, at page 56,
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7/ (“there is no general ethics obligation, in the 
settlement context or elsewhere, to correct the erroneous assumptions of the opposing party or opposing 
counsel . . .”).8/ 

On the other hand, it is unlawful (and a violation of an attorney’s ethical obligations) for an attorney to 
commit any act of moral turpitude, dishonesty, or corruption.  Business and Professions Code section 6106 
provides that: “The commission of any act involving moral turpitude, dishonesty or corruption, whether the 
act is committed in the course of his relations as an attorney or otherwise, and whether the act is a felony or 
misdemeanor or not, constitutes a cause for disbarment or suspension.”  It is similarly inappropriate for an 
attorney to engage in deceit or active concealment, or make a false statement of a material fact to a 
nonclient.  Business and Professions Code section 6128(a) provides that: “Every attorney is guilty of a 
misdemeanor who . . . [i]s guilty of any deceit or collusion, or consents to any deceit or collusion, with 
intent to deceive the court or any party.”  Also, an attorney may not knowingly assist his or her client in any 
criminal or fraudulent conduct.  See: rule 3-210 (“A member shall not advise the violation of any law, rule, 
or ruling of a tribunal unless the member believes in good faith that such law, rule, or ruling is invalid.”); 
Business and Professions Code section 6068(a) (it is the duty of an attorney to “support the Constitution 
and laws of the United States and of this state.”); and ABA Model Rule 1.2(d) (“A lawyer shall not counsel 
a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent.”).9/ 

                                                 
7/  Posted online at: 
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/settlementnegotiatio
ns.pdf  (as of May 20, 2013).  A copy is on file with the State Bar. 

8/  This opinion does not address a scrivener’s error.  See ABA Informal Opn. No. 86-1518:  interpreting 
Model Rule 1.2(d) to conclude that where a transcription of an agreement contains a scrivener’s error, an 
attorney cannot allow his or her client to benefit from the mistake and must notify the other party’s attorney 
(“Where the lawyer for A has received for signature from the lawyer for B the final transcription of a 
contract from which an important provision previously agreed upon has been inadvertently omitted by the 
lawyer for B, the lawyer for A, unintentionally advantaged, should contact the lawyer for B to correct the 
error and need not consult A about the error.”).  See also In re Conduct of Gallagher (Or. 2001) 332 Or. 
173 [26 P.3d 131] (attorney who was aware of opposing counsel’s mistake regarding settlement checks – 
settlement amount had been wrongly calculated – had a duty to correct such mistake).  But see Md. State 
Bar Ass’n, Comm. on Ethics Opn. No. 89-44 (1989) (opining that there is no obligation to reveal the 
omission of a material term in a contract). 
9/    See also ABA Model Rule 8.4(c) (“It is professional misconduct for a lawyer to . . . engage in conduct 
involving dishonesty, fraud, deceit or misrepresentation”); ABA Model Rule 4.1 [Truthfulness In 
Statements To Others] (“In the course of representing a client a lawyer shall not knowingly:  (a) make a  

http://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000298&docname=CASTRPCR5-102&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=1986127944&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=29356111&rs=WLW13.04
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/settlementnegotiations.pdf
http://www.americanbar.org/content/dam/aba/migrated/2011_build/dispute_resolution/settlementnegotiations.pdf


 

As a result, an attorney may have an obligation to inform opposing counsel of his or her error if and to the 
extent that failure to do so would constitute fraud, a material misstatement, or engaging in misleading or 
deceitful conduct.
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10/   “While an attorney’s professional duty of care extends only to his own client and 
intended beneficiaries of his legal work, the limitations on liability for negligence do not apply to liability 
for fraud.  [Citation.]  Accordingly, a lawyer communicating on behalf of a client with a nonclient may not 
knowingly make a false statement of material fact to the nonclient [citation] . . . .” Vega v. Jones, Day, 
Reavis & Pogue (2004) 121 Cal.App.4th 282, 291 [17 Cal.Rptr.3d 26].11/   Even when no duty of disclosure 
would otherwise exist, “where one does speak he must speak the whole truth to the end that he does not 
conceal any facts which materially qualify those stated.  [Citation.] One who is asked for or volunteers 
information must be truthful, and the telling of a half-truth calculated to deceive is fraud.”  Cicone v. URS 
Corp. (1986) 183 Cal.App.3d 194, 201.  See Goodman, supra, 18 Cal.3d at pp. 346-347 and Shafer v. 
Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone (2003) 107 Cal.App.4th 54, 72 [131 Cal.Rptr.2d 
777].12/ 

Scenario A 

In Scenario A of our Statement of Facts, although the Purchase and Sale Agreement contains a covenant 
not to compete, the apparent error of Buyer’s Attorney limits the effectiveness of the covenant because the 
penalty for breach results in payment by Seller of only $1.  However, Seller’s Attorney has engaged in no 
conduct or activity that induced the apparent error.  Further, under our Statement of Facts, there had been 
no agreement on the allocation of the purchase price to the covenant, and the Purchase and Sale Agreement 
does in fact contain a covenant not to compete the terms of which are consistent with the parties’ mutual 
understanding.  Under these circumstances, where Seller’s Attorney has not engaged in deceit, active 

                                                                                                                                                 
[footnote continued…]  

false statement of material fact or law to a third person; or (b) fail to disclose a material fact to a third 
person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless 
disclosure is prohibited by Rule 1.6.”); Ethical Guidelines for Settlement Negotiations (August 2002), ABA 
Section of Litigation, at pages 56–57, (“the duty to avoid misrepresentations and misleading conduct 
implies a professional responsibility to correct mistakes induced by the lawyer or the lawyer’s client and 
not to exploit such mistakes.”); and In Re Martinez (Bankr. D. Nev. 2008) 393 B.R. 27, 35 (attorneys 
sanctioned for “advocating the propriety of [a] mistaken stipulation when they knew, or should have 
known, that the continued assertion of the validity of the stipulation, and the order entered on it, was not 
‘warranted by existing law.’”). 
10/  “Active concealment or suppression of facts by a nonfiduciary ‘is the equivalent of a false 
representation, i.e., actual fraud. [Citation.]’”  Vega v. Jones, Day, Reavis & Pogue (2004) 121 Cal.App.4th 
282, 291 [17 Cal.Rptr.3d 26].  See Fox, supra, 181 Cal.App.3d at p. 962 and 5 Witkin, Cal. Procedure (4th 
ed. 1997) Pleading, 678, p. 136. 
11/  If a person commits actual fraud, the fact that such person does so in the capacity of attorney does not 
relieve the person of liability.  See: Goodman, supra, 18 Cal.3d at p. 346; and Vega, supra, 121 
Cal.App.4th at p. 291 (“A fraud claim against a lawyer is no different from a fraud claim against anyone 
else.”).  Also, the fact that the other person is also an attorney makes no difference.  Cicone v. URS Corp. 
(1986) 183 Cal.App.3d 194, 202 [227 Cal.Rptr. 887] (“the case law is clear that a duty is owed by an 
attorney not to defraud another, even if that other is an attorney negotiating at arm’s length.”). 
12/  See also Vega, supra, 121 Cal.App.4th at p. 294 (“it is established by statute ‘that intentional 
concealment of a material fact is an alternative form of fraud and deceit equivalent to direct affirmative 
misrepresentation’ [citations omitted] . . . . In some but not all circumstances, an independent duty to 
disclose is required; active concealment may exist where a party ‘[w]hile under no duty to speak, 
nevertheless does so, but does not speak honestly or makes misleading statements or suppresses facts which 
materially qualify those stated.’”  [Fn. omitted.]); Lovejoy v. AT&T Corp. (2001) 92 Cal.App.4th 85, 97 
[111 Cal.Rptr.2d 711]; Stevens v. Superior Court (1986) 180 Cal.App.3d 605, 608 [225 Cal.Rptr. 624]. 



 

concealment or fraud, we conclude that Seller’s Attorney does not have an affirmative duty to disclose the 
apparent error to Buyer’s Attorney.
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13/ 

Scenario B 

Had Seller’s Attorney intentionally created a defective “redline” to surreptitiously conceal the change to the 
covenant not to compete, his conduct would constitute deceit, active concealment and possibly fraud, in 
violation of Seller’s Attorney’s ethical obligations.  However, in Scenario B of our Statement of Facts, 
Seller’s Attorney intentionally made the change which essentially renders the covenant not to compete 
meaningless, but unintentionally provided a defective “redline” that failed to highlight for Buyer’s Attorney 
that the change had been made.  Under these circumstances, and prior to discovery of the unintentional 
defect, Seller’s Attorney has engaged in no such unethical conduct.  But once Seller’s Attorney realizes his 
own error, we conclude that the failure to correct that error and advise Buyer’s Attorney of the change 
might be conduct that constitutes deceit, active concealment and/or fraud, with any such determination to 
be based on the relevant facts and circumstances.14/  If Seller instructs Seller’s Attorney to not advise 
Buyer’s Attorney of the change, where failure to do so would be a violation of his ethical obligations, 
Seller’s Attorney may have to consider withdrawing.15/ 

 

CONCLUSION 

Where an attorney has engaged in no conduct or activity that induced an apparent material error by 
opposing counsel, the attorney has no obligation to alert the opposing counsel of the apparent error.  
However, where the attorney has made a material change in contract language in such a manner that his 
conduct constitutes deceit, active concealment, or fraud, the failure of the attorney to alert opposing counsel 
of the change would be a violation of his ethical obligations. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State 
Bar of California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, its 
Board of Trustees, any persons, or tribunals charged with regulatory responsibilities, or any member of the 
State Bar. 

 

                                                 
13/  We do not address whether such conduct is offensive or unprofessional – only that such conduct does 
not violate Seller’s Attorney’s ethical obligations. 
14/  Any such determination – which may depend, for example, on whether the changed provision is 
further negotiated and revised (thereby effectively calling Buyer’s Attorney’s attention to the changed 
language) – is beyond the scope of this opinion.  See, e.g., Cal. State Bar Formal Opn. No. 1996-146 (“A 
lawyer acts unethically where she assists in the commission of a fraud by implying facts and circumstances 
that are not true in a context likely to be misleading.”); cf. Datig, supra, 73 Cal.App.4th at pp. 980-981 
(once attorney realized he had negligently misled the court, the attorney had an affirmative duty to 
immediately notify the court). 
15/  Subject to any ethical obligations regarding withdrawal from representation.  See, e.g., rule 3-700. 
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ISSUES:       Upon the dissolution of a law firm, what duties does an attorney affiliated with the firm 

owe to a client on whose behalf he or she provided legal services if the attorney no longer 

will be representing the client following the dissolution?  How does the fulfillment of 

those duties differ if the attorney had no connection with or knowledge of the client prior 

to dissolution of the firm?  Do the steps an attorney may be required to take depend on 

the nature of the attorney’s position with the firm?   

 

DIGEST:    Rule 3-700(A)(2) of the California Rules of Professional Conduct, provides that a 

member may not withdraw from the representation of a client until the member has taken 

reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client.  

The requirements of rule 3-700(A)(2) apply when an attorney’s withdrawal is prompted 

by the dissolution of the attorney’s law firm.  In the event of dissolution, all attorneys 

who are employed by or partners of a firm are required to comply with rule 3-700(A)(2) 

as to all clients of the firm, regardless of their connection to any specific client or the 

specific nature of their affiliation with the firm.  What “reasonable steps” an attorney 

must take to protect a particular client’s rights may vary considerably, however, 

depending on the circumstances, including the attorney’s relationship to the client and its 

matter and the attorney’s position within the firm. 

 

AUTHORITIES  

INTERPRETED: Rules 1-100, 3-110, 3-500, and 3-700 of the Rules of Professional Conduct of the State 

Bar of California.
1/

 

                                                           
1/

  Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional Conduct of 

the State Bar of California. 

 

 

STATEMENT OF FACTS 

 

Six months ago, Client, a closely held corporation, signed an engagement letter with Old Firm to retain its services 

in pursuing certain claims for breach of contract and fraud against a supplier.  The engagement letter expressly stated 

that Client was retaining Old Firm, that Partner A would be primarily responsible for the representation, and that 

Associate also would work on the matter.  At that time, Partner A was a partner in Old Firm, and Associate was an 

employee of the firm.   

 

From the inception of Client’s engagement, Associate has worked with Partner A on the matter.  Over the course of 

the past six months, they have devoted well over a hundred hours to interviewing witnesses, studying accounting 

and other documents, and otherwise learning the relevant aspects of Client’s business in order to prepare an 

appropriate complaint.  Associate and Partner A are both aware that the applicable statute of limitations will soon 

expire on Client’s claims, and that a complaint must be filed in the near-term to preserve Client’s rights.  No other 

attorneys at Old Firm have been involved in the matter.  Old Firm is comprised of approximately 200 lawyers 

located in various offices across California. 

 

After months of rumors and speculation, Associate learns that the partners of Old Firm have scheduled a vote to 

dissolve Old Firm.  Partner A then tells Associate that she is considering accepting an offer from Mega Firm, and 

that, if she does, she likely will not continue representing Client at Mega Firm.  Within a few days, Old Firm falls 

into disarray, with the remaining attorneys openly seeking new employment.  Associate accepts an offer from New 

Firm.  Associate does not ask Client if Client would like to be represented by New Firm.  Before leaving for New 

Firm, Associate writes a memorandum to Partner A, which she saves in Client’s file, that provides a detailed outline 

of the status of work she has performed for Client and upcoming dates, including the deadline imposed by the 
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applicable statute of limitations.  Associate also calls Client to advise that she is leaving the firm and no longer will 

be working on the matter.   

 

Because she is worried about Partner A’s potential departure, before her own departure Associate talks to Partner B 

about her concerns with respect to Client.  Partner B is a transactional lawyer who specializes in mergers and 

acquisitions.  Partner B assures Associate he will alert the firm’s executive committee to the issues raised by 

Associate with respect to Client. 

 

A few days after Associate’s last day of employment with Old Firm, a group of partners, including Partner A and 

Partner B, vote to dissolve Old Firm.  As part of the same vote, the partners form a dissolution committee – 

comprised of five partners formerly on Old Firm’s executive committee – to wind up Old Firm’s business.  Shortly 

thereafter, Partner A leaves Old Firm to join Mega Firm.  Partner B starts a solo practice, but only after speaking 

with the newly formed dissolution committee about Client’s situation, as relayed to him by Associate.  Old Firm 

begins the process of winding down its affairs.   

 

On her last day with Old Firm, Partner A sends a short email to Client advising that Old Firm has dissolved and that 

she no longer will be representing Client at Mega Firm.  In the email, Partner A recommends that Client promptly 

engage new counsel.  Partner A also mentions the upcoming statute of limitations deadline and warns Client that it 

must engage new counsel to protect its interests.   

 

What are the respective duties to Client owed by Partner A, Associate, and Partner B?
/2 

                                                           
2/

  This opinion does not address the responsibilities of attorneys employed by a legal services organization whose 

funding has been reduced or eliminated.  See Cal. State Bar Formal Opn. No. 1981-64.  This opinion also does not 

address the responsibilities of attorneys who perform limited services for a firm or client on a contract basis.  In 

addition, it does not address the issues raised by the “unfinished business doctrine” in connection with the revised 

Uniform Partnership Act.  See, e.g., Geron v. Robinson and Cole, LLP (S.D.N.Y. 2012) 476 B.R. 732, 739 (citing Cal. 

Corp. Code, § 16401(h) and concluding the “reasonable compensation” rule undermines the holding in Jewel v. Boxer 

(1984) 156 Cal.App.3d 171 [203 Cal.Rptr. 13]). 

3/
  Although we believe that the dissolution of a law firm is a “significant development relating to the employment 

or representation,” and thus must be communicated to the client, we do not opine on when an attorney must disclose 

that his or her law firm is having financial difficulties, or even that dissolution is a possibility.  Our opinion on this 

point is limited to disclosure of the dissolution after it has become a fait accompli, i.e., after the dissolution vote. 

 

 

DISCUSSION 

 

Rule 3-700(A)(2) of the Rules of Professional Conduct provides: 

 

A member shall not withdraw from employment until the member has taken reasonable steps to 

avoid reasonably foreseeable prejudice to the rights of the client, including giving due notice to the 

client, allowing time for employment of other counsel, complying with rule 3-700(D) [concerning 

the delivery of the client’s papers and property, and refunding advanced fees that have not been 

earned], and complying with applicable laws and rules. 

 

The rule specifically references “members,” indicating that individual attorneys are responsible for compliance.  See 

rule 1-100(B)(2) (defining the term “member” as “a member of the State Bar of California”); see also Cal. State Bar 

Formal Opn. No. 1988-152.   

 

An attorney’s change of employment does not by itself terminate an attorney-client relationship.  See Cal. State Bar 

Formal Opn. No. 1985-86 (“Whatever change may occur in an attorney’s employment relationship does not vary the 

professional responsibilities the attorneys owe to the clients.”).  The attorney must continue to serve the client unless 

withdrawal is permitted by the provisions of rule 3-700.  An attorney also has a duty to keep clients reasonably 

informed about significant developments relating to their matters, which would include information concerning 

dissolution of the firm that the clients have engaged.
3/

 See rule 3-500. 
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1. Duties of Partner A to Client 

 

Partner A’s decision to leave Old Firm and to decline to continue representing Client constitutes a withdrawal of 

representation by Partner A.  Accordingly, before severing her ties with Client, Partner A was required to take 

reasonable steps to avoid reasonably foreseeable prejudice to the rights of Client.  See rule 3-700(A)(2); see also 

rule 3-500; Cal. State Bar Formal Opn. No. 1985-86 (discussing obligation to provide clients timely and accurate 

notice of changes in employment status).
4/

  In these circumstances, the “reasonably foreseeable prejudice” is 

obvious – Client risks missing a statute of limitations deadline if it cannot find new counsel who can sufficiently 

come up to speed to draft an appropriate complaint before the statute of limitations expires.  Thus, depending on 

how difficult it likely will be for Client to find new counsel – which will depend on, among other things, how 

complex the matter is, how much time Old Firm already has invested familiarizing itself with the facts and issues, 

whether Old Firm created documents that new counsel can utilize, how much time it will take new counsel to 

understand the case, and how much time remains before a complaint must be filed – Partner A may not be able to 

summarily terminate her relationship with Client.  Depending on how likely it is that Client will be prejudiced in 

these circumstances, Partner A may not be able to transition to Mega Firm until she has taken reasonable steps to 

avoid foreseeable prejudicial results – i.e., that Client will not be able to find new counsel in time to meet the filing 

deadline.  See rule 3-700(A)(2) (including as a “reasonable step” that attorney allows her client “time for 

employment of other counsel”). 

                                                           
4/

  If Old Firm already had appeared in litigation for Client, Partner A also would have to take steps to comply with 

the applicable withdrawal rules of the tribunal in which the action was pending.  Rule 3-700(A)(1). 

5/
  Former rule 2-111 was replaced by rule 3-700 in 1989. 

 

In our facts, Partner A has left Old Firm without taking reasonable steps to avoid reasonably foreseeable prejudice to 

Client with regard to the upcoming deadline.  As the principal partner representing Client on behalf of Old Firm, 

Partner A had a duty to Client under rule 3-700(A)(2) which, under the circumstances, required more than the brief 

email she sent.  Had Partner A left an ongoing firm that had lawyers available to assist Client, then her departure 

from the firm likely would not prejudice Client in a way that would require further action by Partner A.  That is 

because other attorneys at the firm would be obligated to continue the representation – which, per the engagement 

letter, expressly was with Old Firm and not with an individual partner.  But Old Firm’s dissolution leaves Client 

without any ongoing representation by the firm, thereby potentially placing additional burdens on Partner A in 

fulfilling her duties to Client.  In short, Partner A may not treat her departure from dissolving Old Firm the same 

way she might treat a departure from an ongoing firm.  Under these circumstances, Partner A has violated her duty 

under rule 3-700(A)(2). 

 

2. Duties of Associate to Client 
 

Upon departing Old Firm, Associate prepared a memo summarizing the status of the case, talked to Partner B, and 

informed Client of her departure.  In circumstances where an associate leaves an ongoing firm, the associate may 

not necessarily be required to take all of these steps.  However, just as the dissolution of Old Firm could place 

additional burdens on Partner A’s fulfillment of her duties – making her take additional steps that she otherwise 

might not be compelled to take – so too could it place additional burdens on Associate to take the kinds of steps 

Associate took in this instance. 

 

Although Associate was an employee of Old Firm, rather than a partner, rule 3-700(A)(2) applies equally to her 

conduct toward Client.  Rule 3-700 (as well as rule 3-500) applies to all “members,” regardless of their 

employment status.  In Cal. State Bar Formal Opn. No. 1985-86, this Committee opined that “all attorneys 

involved directly” in a change in representation resulting from dissolution of a firm “have a responsibility to see that 

the client receives the protections required by [former rule 2-111(A)],
5/

 including timely and accurate notice of the 

change.”  This duty “requires attorneys to provide for an orderly transition in the event of attorney withdrawal or 

dissolution, and to protect the clients’ interests whenever there is a change in the employment status that materially 

alters the representation.”  Id.  If one attorney, such as Partner A, refuses to take the appropriate action to protect 

Client’s interests, that attorney’s conduct does not excuse the others from their own professional responsibilities.  

Id.  (“Upon dissolution or withdrawal, the attorneys involved on both sides have a professional duty to act as 

fiduciaries to the clients who are affected by the withdrawal.”) 



 

4 

 

As it turned out in our facts, Client will likely be prejudiced, as no attorneys remained at Old Firm to continue with 

the representation and file Client’s complaint within the statutory period.  If Associate was aware that the events 

would result in reasonably foreseeable prejudice to Client – that is, if she could have reasonably foreseen an 

imminent dissolution, Partner A’s abdication of her duties, and Client’s inability to retain replacement counsel in 

advance of the running of the statute of limitations – then she would have had to take appropriate reasonable steps to 

avoid prejudice.  Under our facts, Associate appears to be aware that Old Firm is on the verge of dissolution at the 

time she leaves the firm, which is precisely why she left.  If, as suggested in the hypothetical, she also had reason 

to believe Partner A would not continue representing Client upon her departure from Old Firm, then Associate may 

need to take additional steps in any event to avoid the prejudice to Client.  Here, Associate not only contacted the 

client and prepared an exit memo, as might be expected in most situations, but also spoke with Partner B, and 

received assurances from Partner B that he would discuss her concerns with other attorneys at the firm – specifically, 

the executive committee.  Associate’s actions would appear to be reasonable under the circumstances, thereby 

satisfying her obligations under rule 3-700(A)(2).
6/

   

                                                           
6/

  If, at the time she contemplated leaving Old Firm, Associate did not reasonably foresee Partner A’s future 

abdication of her duties, there would have been no need to talk to Partner B about any concerns. 

7/
  For partners, like Partner B, merely being part of a process that leads to the formation of a dissolution 

committee may be sufficient to discharge his duties.  We recognize, however, that an associate may not have the 

same ability as a partner to ensure the formation of a dissolution committee or that the law firm take other steps to 

provide some continuity of client representation during the dissolution process.  Accordingly, an associate’s 

obligations upon dissolution may, and likely will, vary in some respects from a partner’s obligations. 

8/
  This point also is made in numerous cases in the professional malpractice context.  See, e.g., PCO, Inc. v. 

Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 Cal.App.4th 384, 392 [58 Cal.Rptr.3d 516] 

(“Unless there is an agreement to the contrary, the retention of an attorney in a law firm constitutes the retention of the 

entire firm.”); Streit v. Covington & Crowe (2000) 82 Cal.App.4th 441, 445 [98 Cal.Rptr.2d 193] (“[B]y retaining a 

single attorney, a client establishes an attorney-client relationship with any attorney who is a partner of or is employed 

by the retained attorney.”); Redman v. Walters (1979) 88 Cal.App.3d 448, 453-455 [152 Cal.Rptr. 42] (partner who left 

partnership one year after client engaged firm and who never had any contact with client was liable for malpractice of 

his former partners); Blackmon v. Hale (1970) 1 Cal.3d 548, 558 [83 Cal.Rptr. 194] (absent notice to client that he was 

engaging a single attorney, rather than a partnership, attorney was liable for acts of his former partner).  We believe 

the value of these cases is somewhat limited in our hypothetical context.  Nonetheless, we do accept the basic premise 

that all attorneys in a law firm owe duties – including ethical duties – to each of the firm’s clients.  What will differ, 

however, among attorneys is what steps those attorneys must take to discharge those duties. 

 

These facts highlight that, in most instances, an associate may fulfill his or her duties under rule 3-700(A)(2) – even 

in the face of a law firm dissolution – by notifying a partner of the firm of any concerns, and receiving at least some 

assurance from that partner that he or she will not ignore those concerns.
7/

  If the steps an associate takes still leave 

it reasonably foreseeable that a client will suffer prejudice from that associate’s departure – for example, there is 

reason to believe that the remaining attorneys and/or dissolution committee will abdicate their responsibilities 

resulting in the client being unable to obtain replacement counsel in time to file the complaint – then an associate 

may need to take additional steps to comply with rule 3-700(A)(2).  What additional steps are “reasonable” for an 

associate to take will depend on the circumstances. 

 

3. Duties of Partner B to Client 

 

When a client retains a law firm, the client’s relationship generally extends to all attorneys in the firm.  See Cal. 

State Bar Formal Opn. No. 1981-64 (opining that all attorneys employed by a legal services program owe identical 

professional responsibilities to clients of the program).
8/

  Consequently, like Partner A and Associate, Partner B 

must take reasonable steps to avoid reasonably foreseeable prejudice to Client’s rights as a result of Old Firm’s 

dissolution.  Because Partner B had no prior relationship with Client and is not even a litigator competent to meet 

the filing deadline, Partner B’s “reasonable steps” likely are very different than Partner A’s or Associate’s.  In fact, 

Partner B’s participation in a successful vote to form a dissolution committee likely is a sufficient “reasonable step” 

by Partner B to meet his duty under rule 3-700(A)(2).  Unless Partner B has some reason to believe the dissolution 



 

5 

committee would not take responsibility for protecting against the abandonment of Old Firm clients, he likely needs 

to do no more for Client.  The same would be true for any other attorney of the firm, each of whom reasonably 

could rely on the dissolution committee – or other, similar steps Old Firm has taken to foster an orderly dissolution – 

to look out for any ongoing client issues. 

 

The one caveat for Partner B is that, unlike the other attorneys in Old Firm, Partner B was contacted by Associate, 

who expressed her concerns to him.  Accordingly, Partner B’s burden in complying with his duty to Client may be 

greater than the burden on other attorneys at Old Firm.  At a minimum, Partner B should follow up with the 

executive committee or dissolution committee to make sure they were aware of the impending deadline and, if 

necessary, suggest they reach out to Associate for more information.  Even that additional, minimal step by Partner 

B likely would be sufficient to meet his obligations under rule 3-700(A)(2).   

  

4. “Reasonable Steps” Vary Depending on the Circumstances 

 

The above discussion about the various duties owed by all attorneys of Old Firm, including Partner A, Associate, 

and Partner B, explores what steps are “reasonable” for purposes of rule 3-700(A)(2) in the event of a dissolution.  

As a threshold matter, attorneys always should strive to work collectively to protect the interests of the firm’s clients 

in the event of the law firm’s dissolution.  See Cal. State Bar Formal Opn. No. 1985-86.  One reasonable step that 

attorneys can and should take as a group to protect the interests of a firm’s clients is to work toward an orderly 

dissolution, which likely would include, for example, forming a dissolution committee, as Old Firm has done here, 

and to ensure that such committee has as one of its charges to take steps to avoid foreseeable prejudice to any clients 

of the firm as a result of the dissolution.  Indeed, it may be incumbent on all partners in a dissolving firm to work 

towards an orderly dissolution, which would include taking steps to avoid having any of the firm’s clients suffer 

reasonably foreseeable prejudice.  The failure to do so could violate each partner’s duties under rule 3-700(A)(2) 

should a client suffer some reasonably foreseeable and otherwise avoidable prejudice as a result of the dissolution.
9/

 

                                                           
9/

  As noted above, an associate or other non-partner likely has less ability, and probably no ability, to ensure that 

the firm forms a dissolution committee or otherwise takes steps to ensure an orderly dissolution; thus, an associate or 

other non-partner probably has fewer “reasonable steps” available to him or her.  We further recognize that not all 

partners share equal power at a law firm and that, whether designated as an equity partner, non-equity partner, or 

some other title, a partner may have little or no ability to impact firm policy and/or to form a dissolution committee.  

What steps may be reasonable for a given attorney to take, of course, will depend on what steps that attorney is able 

to take in the context of his or her relationship with the firm. 

 

Regardless of whether a dissolution committee or comparable mechanism is in place, however, the totality of the 

circumstances must be considered to determine whether an individual attorney has taken reasonable steps as 

required by the rule to avoid reasonably foreseeable prejudice to clients of his or her firm.  See Flatt v. Superior 

Court (1994) 9 Cal.4th 275, 297 [36 Cal.Rptr.2d 537] (stating that the circumstances will impact what steps are 

reasonable under rule 3-700, including whether a statute of limitations is upcoming and whether the client will have 

time to find replacement counsel) (J. Kennard dissenting); Cal Pak Delivery, Inc. v. United Parcel Service, Inc., 

(1997) 52 Cal.App.4th 1, 18 n.4 [60 Cal.Rptr.2d 207] (“What such [reasonable] steps [under rule 3-700] would 

include, of course, will vary according to the circumstances.”).  Factors to be considered include but are not limited 

to: 

 

 Prior relationship with client.  A lawyer who has worked extensively with a client prior to dissolution 

must take that aspect of the relationship into account when evaluating the steps he or she may be required 

to take to avoid reasonably foreseeable prejudice to the client in the event of dissolution.   

 

 To illustrate, in our fact scenario, even though Old Firm formed a dissolution committee, Partner A 

likely could not simply refer Client to the committee and then withdraw from Old Firm, without taking 

further appropriate steps to avoid reasonably foreseeable prejudice to Client.  In light of her close 

involvement with the litigation in question, prior to withdrawing from Old Firm and from her 

relationship with Client, Partner A would have the obligation to cooperate with both the dissolution 

committee and Client to avoid reasonably foreseeable prejudice to Client caused by the transition.  

This may include assisting in drafting documents to ensure the statute of limitations deadline is met, or 



 

6 

assisting in locating replacement counsel.  But see Discussion to rule 3-700 (“Absent special 

circumstances, ‘reasonable steps’ do not include providing additional services to the client once the 

successor counsel has been employed and rule 3-700(D) has been satisfied.”).  

 

 In contrast, given that Partner B has no knowledge about the case, Partner B likely would take 

sufficient reasonable steps by referring Client to the dissolution committee, so long as Partner B has a 

reasonable basis to believe the dissolution committee was empowered to take all necessary actions on 

behalf of Client and in fact was doing so in a competent fashion.  Although Partner B may have had 

more knowledge of Client than other attorneys at Old Firm by virtue of his discussion with Associate, 

there is no basis to believe Partner B has anything to add to the representation, provided one or more 

lawyers on the dissolution committee were aware of the situation.  

 

 As for Associate, to the extent it was reasonably foreseeable to her at the time she was contemplating 

leaving Old Firm that Client would be prejudiced by an imminent dissolution, and that Partner A 

would not fulfill her duties to Client, Associate likely would have to take additional steps to fulfill her 

own duties to Client – for example, by reaching out to Partner B, as Associate did here. 

 

 Ability of the attorney to act for firm.  The Committee recognizes that “reasonable steps” may differ for 

an attorney with actual authority to act for a firm, as compared to a junior-level attorney – or even a 

senior-level partner – without such authority.  Thus, in our scenario, Partner B likely took reasonable steps 

by helping to effectuate the formation of a dissolution committee.  In comparison, Associate presumably 

did not have the authority to take such action and it would not be reasonable to expect her to do so.  She 

likely also did not have sufficient resources or information to influence the decision-making process of the 

firm as a whole.  Nonetheless, Associate must take reasonable steps insofar as she is able to protect 

Client’s interests, for example, by making one or more partners of Old Firm aware of Client’s situation.     

 

 Competence of attorney to perform services for client. At all times, an attorney owes a duty of 

competence to his or her clients.  See rule 3-110.  Thus, it is not reasonable for an attorney to undertake 

legal services that he or she is not competent to perform.  For instance, in our fact scenario, Partner B is a 

transactional lawyer and may not be competent to represent Client in the contemplated litigation 

proceeding.  Thus, it may not be reasonable for Partner B to assume the representation of Client himself.  

In the absence of the dissolution committee or some other Old Firm attorney taking on the matter, however, 

Partner B might have to consider taking some other action to avoid reasonably foreseeable prejudice to 

Client, including potentially finding new, competent counsel to represent Client, at least until the 

immediate crisis (i.e., the filing deadline) has been addressed.  Similarly, Associate only may take steps 

that she is competent to perform.  

 

 

CONCLUSION 

 

Partner A, Associate, and Partner B – and, indeed, all attorneys at Old Firm – each owe a duty to Client to take 

reasonable steps to avoid reasonably foreseeable prejudice during the dissolution process.  What those “reasonable 

steps” may be will vary depending on the specific circumstances of the representation and the particular role of each 

attorney both in the representation of Client and within Old Firm. 

 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of 

California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, its Board of Trustees, 

any persons, or tribunals charged with regulatory responsibilities, or any member of the State Bar. 
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ISSUE: What are an attorney’s ethical duties in the handling of discovery of electronically stored 

information? 

DIGEST: An attorney’s obligations under the ethical duty of competence evolve as new 
technologies develop and become integrated with the practice of law.  Attorney 
competence related to litigation generally requires, among other things, and at a 
minimum, a basic understanding of, and facility with, issues relating to e-discovery, 
including the discovery of electronically stored information (“ESI”).  On a case-by-case 
basis, the duty of competence may require a higher level of technical knowledge and 
ability, depending on the e-discovery issues involved in a matter, and the nature of the 
ESI.  Competency may require even a highly experienced attorney to seek assistance in 
some litigation matters involving ESI.  An attorney lacking the required competence for 
e-discovery issues has three options:  (1) acquire sufficient learning and skill before 
performance is required; (2) associate with or consult technical consultants or competent 
counsel; or (3) decline the client representation.  Lack of competence in e-discovery 
issues also may lead to an ethical violation of an attorney’s duty of confidentiality. 

AUTHORITIES  
INTERPRETED: Rules 3-100 and 3-110 of the Rules of Professional Conduct of the State Bar of 

California.1/ 

Business and Professions Code section 6068(e). 

Evidence Code sections 952, 954 and 955. 

 
STATEMENT OF FACTS 

Attorney defends Client in litigation brought by Client’s Chief Competitor in a judicial district that mandates 
consideration of e-discovery2/ issues in its formal case management order, which is consistent with California Rules 
of Court, rule 3.728.  Opposing Counsel demands e-discovery; Attorney refuses.  They are unable to reach an 
agreement by the time of the initial case management conference.  At that conference, an annoyed Judge informs 
both attorneys they have had ample prior notice that e-discovery would be addressed at the conference and tells 
them to return in two hours with a joint proposal. 

In the ensuing meeting between the two lawyers, Opposing Counsel suggests a joint search of Client’s network, 
using Opposing Counsel’s chosen vendor, based upon a jointly agreed search term list.  She offers a clawback 
agreement that would permit Client to claw back any inadvertently produced ESI that is protected by the attorney- 
client privilege and/or the work product doctrine (“Privileged ESI”).     

                                           
1/  Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional Conduct of 
the State Bar of California. 
2/  Electronically stored information (“ESI”) is information that is stored in technology having electrical, digital, 
magnetic, wireless, optical, electromagnetic, or similar capabilities (e.g., Code Civ. Proc., § 2016.020, sub. (d) – 
(e)).  Electronic Discovery, also known as e-discovery, is the use of legal means to obtain ESI in the course of 
litigation for evidentiary purposes.  



Attorney believes the clawback agreement will allow him to pull back anything he “inadvertently” produces.  
Attorney concludes that Opposing Counsel’s proposal is acceptable and, after advising Client about the terms and 
obtaining Client’s authority, agrees to Opposing Counsel’s proposal.  Judge thereafter approves the attorneys’ joint 
agreement and incorporates it into a Case Management Order, including the provision for the clawback of Privileged 
ESI.  The Court sets a deadline three months later for the network search to occur. 

Back in his office, Attorney prepares a list of keywords he thinks would be relevant to the case, and provides them 
to Opposing Counsel as Client’s agreed upon search terms.  Attorney reviews Opposing Counsel’s additional 
proposed search terms, which on their face appear to be neutral and not advantageous to one party or the other, and 
agrees that they may be included. 

Attorney has represented Client before, and knows Client is a large company with an information technology (“IT”) 
department.  Client’s CEO tells Attorney there is no electronic information it has not already provided to Attorney in 
hard copy form.  Attorney assumes that the IT department understands network searches better than he does and, 
relying on that assumption and the information provided by CEO, concludes it is unnecessary to do anything further 
beyond instructing Client to provide Vendor direct access to its network on the agreed upon search date.  Attorney 
takes no further action to review the available data or to instruct Client or its IT staff about the search or discovery.  
As directed by Attorney, Client gives Vendor unsupervised direct access to its network to run the search using the 
search terms.  

Subsequently, Attorney receives an electronic copy of the data retrieved by Vendor’s search and, busy with other 
matters, saves it in an electronic file without review.  He believes that the data will match the hard copy documents 
provided by Client that he already has reviewed, based on Client’s CEO’s representation that all information has 
already been provided to Attorney.   

A few weeks later, Attorney receives a letter from Opposing Counsel accusing Client of destroying evidence and/or 
spoliation.  Opposing Counsel threatens motions for monetary and evidentiary sanctions.  After Attorney receives 
this letter, he unsuccessfully attempts to open his electronic copy of the data retrieved by Vendor’s search.  Attorney 
hires an e-discovery expert (“Expert”), who accesses the data, conducts a forensic search, and tells Attorney 
potentially responsive ESI has been routinely deleted from Client’s computers as part of Client’s normal document 
retention policy, resulting in gaps in the document production.  Expert also advises Attorney that, due to the breadth 
of Vendor’s execution of the jointly agreed search terms, both privileged information and irrelevant but highly 
proprietary information about Client’s upcoming revolutionary product were provided to Chief Competitor in the 
data retrieval.  Expert advises Attorney that an IT professional with litigation experience likely would have 
recognized the overbreadth of the search and prevented the retrieval of the proprietary information.   

What ethical issues face Attorney relating to the e-discovery issues in this hypothetical? 
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DISCUSSION 

I. Duty of Competence 

A. Did Attorney Violate The Duty of Competence Arising From His Own Acts/Omissions? 

While e-discovery may be relatively new to the legal profession, an attorney’s core ethical duty of competence 
remains constant.  Rule 3-110(A) provides:  “A member shall not intentionally, recklessly, or repeatedly fail to 
perform legal services with competence.”  Under subdivision (B) of that rule, “competence” in legal services shall 
mean to apply the diligence, learning and skill, and mental, emotional, and physical ability reasonably necessary for 
the performance of such service.  Read together, a mere failure to act competently does not trigger discipline under  
rule 3-110.  Rather, it is the failure to do so in a manner that is intentional, reckless or repeated that would result in a 
disciplinable rule 3-110 violation.  (See In the Matter of Torres (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 138, 
149 (“We have repeatedly held that negligent legal representation, even that amounting to legal malpractice, does 
not establish a [competence] rule 3-110(A) violation.”); see also, In the Matter of Gadda (Review Dept. 2002) 4 Cal. 
State Bar Ct. Rptr. 416 (reckless and repeated acts); In the Matter of Riordan (Review Dept. 2007) 5 Cal. State Bar 
Ct. Rptr. 41 (reckless and repeated acts).)   



Legal rules and procedures, when placed alongside ever-changing technology, produce professional challenges that 
attorneys must meet to remain competent.  Maintaining learning and skill consistent with an attorney’s duty of 
competence includes keeping “abreast of changes in the law and its practice, including the benefits and risks 
associated with relevant technology, . . .”  ABA Model Rule 1.1, Comment [8].
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3/  Rule 3-110(C) provides: “If a 
member does not have sufficient learning and skill when the legal service is undertaken, the member may 
nonetheless perform such services competently by 1) associating with or, where appropriate, professionally 
consulting another lawyer reasonably believed to be competent, or 2) by acquiring sufficient learning and skill 
before performance is required.”  Another permissible choice would be to decline the representation. When  
e-discovery is at issue, association or consultation may be with a non-lawyer technical expert, if appropriate in the 
circumstances.  Cal. State Bar Formal Opn. No. 2010-179. 

Not every litigated case involves e-discovery.  Yet, in today’s technological world, almost every litigation matter 
potentially does.  The chances are significant that a party or a witness has used email or other electronic 
communication, stores information digitally, and/or has other forms of ESI related to the dispute.  The law 
governing e-discovery is still evolving.  In 2009, the California Legislature passed California’s Electronic Discovery 
Act adding or amending several California discovery statutes to make provisions for electronic discovery.  See, e.g., 
Code of Civil Procedure section 2031.010, paragraph (a) (expressly providing for “copying, testing, or sampling” of 
“electronically stored information in the possession, custody, or control of any other party to the action.”)4/  
However, there is little California case law interpreting the Electronic Discovery Act, and much of the development 
of e-discovery law continues to occur in the federal arena.  Thus, to analyze a California attorney’s current ethical 
obligations relating to e-discovery, we look to the federal jurisprudence for guidance, as well as applicable Model 
Rules, and apply those principles based upon California’s ethical rules and existing discovery law.5/ 

We start with the premise that “competent” handling of e-discovery has many dimensions, depending upon the 
complexity of e-discovery in a particular case.  The ethical duty of competence requires an attorney to assess at the 
outset of each case what electronic discovery issues might arise during the litigation, including the likelihood that  
e-discovery will or should be sought by either side.  If e-discovery will probably be sought, the duty of competence 
requires an attorney to assess his or her own e-discovery skills and resources as part of the attorney’s duty to provide 
the client with competent representation.  If an attorney lacks such skills and/or resources, the attorney must try to 
acquire sufficient learning and skill, or associate or consult with someone with expertise to assist.  Rule 3-110(C).  
Attorneys handling e-discovery should be able to perform (either by themselves or in association with competent co-
counsel or expert consultants) the following:   

· initially assess e-discovery needs and issues, if any;  
· implement/cause to implement appropriate ESI preservation procedures;6/  

                                           
3/  Although not binding, opinions of ethics committees in California should be consulted by members for 
guidance on proper professional conduct.  Ethics opinions and rules and standards promulgated by other 
jurisdictions and bar associations may also be considered.  Rule 1-100(A). 
4/   In 2006, revisions were made to the Federal Rules of Civil Procedure, rules 16, 26, 33, 34, 37 and 45, to 
address e-discovery issues in federal litigation.  California modeled its Electronic Discovery Act to conform 
with mostly-parallel provisions in those 2006 federal rules amendments.  (See Evans, Analysis of the Assembly 
Committee on Judiciary regarding AB 5 (2009).  (http://www.leginfo.ca.gov/pub/09-10/bill/asm/ 
ab_0001-0050/ab_5_cfa_20090302_114942_asm_comm.html).) 
5/  Federal decisions are compelling where the California law is based upon a federal statute or the federal rules.  
(See Toshiba America Electronic Components, Inc. v. Superior Court (Lexar Media, Inc.) (2004) 124 Cal.App.4th 
762, 770 [21 Cal.Rptr.3d 532]; Vasquez v. Cal. School of Culinary Arts, Inc. (2014) 230 Cal.App.4th 35 [178 
Cal.Rptr.3d 10]; see also footnote 4, supra.) 
6/  This opinion does not directly address ethical obligations relating to litigation holds.  A litigation hold is a directive 
issued to, by, or on behalf of a client to persons or entities associated with the client who may possess potentially 
relevant documents (including ESI) that directs those custodians to preserve such documents, pending further direction.  
See generally Redgrave, Sedona Conference ® Commentary on Legal Holds: The Trigger and The Process (Fall 2010) 
The Sedona Conference Journal, Vol. 11 at pp. 260 – 270, 277 – 279.  Prompt issuance of a litigation hold may prevent 
spoliation of evidence, and the duty to do so falls on both the party and outside counsel working on the matter.  See 
 

http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0001-0050/ab_5_cfa_20090302_114942_asm_comm.html
http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0001-0050/ab_5_cfa_20090302_114942_asm_comm.html


· analyze and understand a client’s ESI systems and storage;  
· advise the client on available options for collection and preservation of ESI;  
· identify custodians of potentially relevant ESI;  
· engage in competent and meaningful meet and confer with opposing counsel concerning an e-discovery plan;  
· perform data searches;  
· collect responsive ESI in a manner that preserves the integrity of that ESI; and 
· produce responsive non-privileged ESI in a recognized and appropriate manner.
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7/ 

See, e.g., Pension Committee of the University of Montreal Pension Plan v. Banc of America Securities, LLC 
(S.D.N.Y. 2010) 685 F.Supp.2d 456, 462 – 465 (defining gross negligence in the preservation of ESI), (abrogated on 
other grounds in Chin v. Port Authority (2nd Cir. 2012) 685 F.3d 135 (failure to institute litigation hold did not 
constitute gross negligence per se)). 

In our hypothetical, Attorney had a general obligation to make an e-discovery evaluation early, prior to the initial 
case management conference.  The fact that it was the standard practice of the judicial district in which the case was 
pending to address e-discovery issues in formal case management highlighted Attorney’s obligation to conduct an 
early initial e-discovery evaluation.   

Notwithstanding this obligation, Attorney made no assessment of the case’s e-discovery needs or of his own 
capabilities.  Attorney exacerbated the situation by not consulting with another attorney or an e-discovery expert 
prior to agreeing to an e-discovery plan at the initial case management conference.  He then allowed that proposal to 
become a court order, again with no expert consultation, although he lacked sufficient expertise.  Attorney 
participated in preparing joint e-discovery search terms without experience or expert consultation, and he did not 
fully understand the danger of overbreadth in the agreed upon search terms.   

Even after Attorney stipulated to a court order directing a search of Client’s network, Attorney took no action other 
than to instruct Client to allow Vendor to have access to Client’s network.   Attorney did not instruct or supervise 
Client regarding the direct network search or discovery, nor did he try to pre-test the agreed upon search terms or 
otherwise review the data before the network search, relying on his assumption that Client’s IT department would 
know what to do, and on the parties’ clawback agreement.    

After the search, busy with other matters and under the impression the data matched the hard copy documents he 
had already seen, Attorney took no action to review the gathered data until after Opposing Counsel asserted 
spoliation and threatened sanctions.  Attorney then unsuccessfully attempted to review the search results.  It was 
only then, at the end of this long line of events, that Attorney finally consulted an e-discovery expert and learned of 
the e-discovery problems facing Client.  By this point, the potential prejudice facing Client was significant, and 
much of the damage already had been done.   

At the least, Attorney risked breaching his duty of competence when he failed at the outset of the case to perform a 
timely e-discovery evaluation.  Once Opposing Counsel insisted on the exchange of e-discovery, it became certain 
that e-discovery would be implicated, and the risk of a breach of the duty of competence grew considerably; this 
should have prompted Attorney to take additional steps to obtain competence, as contemplated under rule 3-110(C), 
such as consulting an e-discovery expert.    

                                                                                                                                        
[Footnote Continued…]  

Zubulake v. UBS Warburg LLC (S.D.N.Y. 2003) 220 F.R.D. 212, 218 and Zubulake v. UBS Warburg LLC (S.D.N.Y. 
2004) 229 F.R.D. 422, 432.  Spoliation of evidence can result in significant sanctions, including monetary and/or 
evidentiary sanctions, which may impact a client’s case significantly.     
7/  This opinion focuses on an attorney’s ethical obligations relating to his own client’s ESI and, therefore, this list 
focuses on those issues.  This opinion does not address the scope of an attorney’s duty of competence relating to 
obtaining an opposing party’s ESI. 



Had the e-discovery expert been consulted at the beginning, or at the latest once Attorney realized e-discovery 
would be required, the expert could have taken various steps to protect Client’s interest, including possibly helping 
to structure the search differently, or drafting search terms less likely to turn over privileged and/or irrelevant but 
highly proprietary material.  An expert also could have assisted Attorney in his duty to counsel Client of the 
significant risks in allowing a third party unsupervised direct access to Client’s system due to the high risks and how 
to mitigate those risks.  An expert also could have supervised the data collection by Vendor.
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8/ 

Whether Attorney’s acts/omissions in this single case amount to a disciplinable offense under the “intentionally, 
recklessly, or repeatedly” standard of rule 3-110 is beyond this opinion, yet such a finding could be implicated by these 
facts.9/  See, e.g., In the Matter of Respondent G. (Review Dept. 1992) 2 Cal. State Bar Ct. Rptr. 175, 179 (respondent 
did not perform competently where he was reminded on repeated occasions of inheritance taxes owed and repeatedly 
failed to advise his clients of them);  In re Matter of Copren (Review Dept. 2005) 4 Cal. State Bar Ct. Rptr. 861, 864 
(respondent did not perform competently when he failed to take several acts in single bankruptcy matter); In re Matter 
of Layton (Review Dept. 1993) 2 Cal. State Bar Ct. Rptr. 366, 377 – 378 (respondent did not perform competently 
where he “recklessly” exceeded time to administer estate, failed to diligently sell/distribute real property, untimely 
settled supplemental accounting and did not notify beneficiaries of intentions not to sell/lease property). 

B. Did Attorney Violate The Duty of Competence By Failing To Supervise?  

The duty of competence in rule 3-110 includes the duty to supervise the work of subordinate attorneys and non-
attorney employees or agents.  See Discussion to rule 3-110.   This duty to supervise can extend to outside vendors or 
contractors, and even to the client itself.  See California State Bar Formal Opn. No. 2004-165 (duty to supervise 
outside contract lawyers); San Diego County Bar Association Formal Opn. No. 2012-1 (duty to supervise clients 
relating to ESI, citing Cardenas v. Dorel Juvenile Group, Inc. (D. Kan. 2006) 2006 WL 1537394). 

Rule 3-110(C) permits an attorney to meet the duty of competence through association with another lawyer or 
consultation with an expert.  See California State Bar Formal Opn. No. 2010-179.  Such expert may be an outside 
vendor, a subordinate attorney, or even the client, if they possess the necessary expertise.  This consultation or 
association, however, does not absolve an attorney’s obligation to supervise the work of the expert under rule 3-110, 
which is a non-delegable duty belonging to the attorney who is counsel in the litigation, and who remains the one 
primarily answerable to the court.  An attorney must maintain overall responsibility for the work of the expert he or she 
chooses, even if that expert is the client or someone employed by the client.  The attorney must do so by remaining 
regularly engaged in the expert’s work, by educating everyone involved in the e-discovery workup about the legal 
issues in the case, the factual matters impacting discovery, including witnesses and key evidentiary issues, the 
obligations around discovery imposed by the law or by the court, and of any relevant risks associated with the e-
discovery tasks at hand.  The attorney should issue appropriate instructions and guidance and, ultimately, conduct 
appropriate tests until satisfied that the attorney is meeting his ethical obligations prior to releasing ESI. 

Here, relying on his familiarity with Client’s IT department, Attorney assumed the department understood network 
searches better than he did.  He gave them no further instructions other than to allow Vendor access on the date of 
the network search.  He provided them with no information regarding how discovery works in litigation, differences 

                                           
8/  See Advisory Committee Notes to the 2006 Amendments to the Federal Rules of Civil Procedure, rule 34 
(“Inspection or testing of certain types of electronically stored information or of a responding party’s electronic 
information system may raise issues of confidentiality or privacy.  The addition of testing and sampling to 
Rule 34(a) . . . is not meant to create a routine right of direct access to a party’s electronic information system, 
although such access might be justified in some circumstances.  Courts should guard against undue intrusiveness 
resulting from inspecting or testing such systems.”). See also The Sedona Principles Addressing Electronic 
Document Production (2nd Ed. 2007), Comment 10(b) (“Special issues may arise with any request to secure direct 
access to electronically stored information or to computer devices or systems on which it resides.  Protective orders 
should be in place to guard against any release of proprietary, confidential, or personal electronically stored 
information accessible to the adversary or its expert.”). 
9/  This opinion does not intend to set or define a standard of care of attorneys for liability purposes, as standards 
of care can be highly dependent on the factual scenario and other factors not applicable to our analysis herein. 



between a party affiliated vendor and a neutral vendor, what could constitute waiver under the law, what case-
specific issues were involved, or the applicable search terms.  Client allowed Vendor direct access to its entire 
network, without the presence of any Client representative to observe or monitor Vendor’s actions.  Vendor 
retrieved proprietary trade secret and privileged information, a result Expert advised Attorney could have been 
prevented had a trained IT individual been involved from the outset.  In addition, Attorney failed to warn Client of 
the potential significant legal effect of not suspending its routine document deletion protocol under its document 
retention program.  

Here, as with Attorney’s own actions/inactions, whether Attorney’s reliance on Client was reasonable and sufficient 
to satisfy the duty to supervise in this setting is a question for a trier of fact.  Again, however, a potential finding of a 
competence violation is implicated by the fact pattern.   See, e.g., Palomo v. State Bar (1984) 36 Cal.3d 785, 796 
[205 Cal.Rptr. 834] (evidence demonstrated lawyer’s pervasive carelessness in failing to give the office manager 
any supervision, or instruction on trust account requirements and procedures). 

II. Duty of Confidentiality  

   6 

A fundamental duty of an attorney is “[t]o maintain inviolate the confidence, and at every peril to himself or herself 
to preserve the secrets, of his or her client.”  (Bus. & Prof. Code, § 6068 (e)(1).)  “Secrets” includes “information, 
other than that protected by the attorney-client privilege, that the client has requested be held inviolate or the 
disclosure of which would be embarrassing or would be likely to be detrimental to the client.”  (Cal. State Bar 
Formal Opinion No. 1988-96.)  “A member shall not reveal information protected from disclosure by Business and 
Professions Code section 6068, subdivision (e)(1), without the informed consent of the client, or as provided in 
paragraph (B) of this rule.” (Rule 3-100(A).) 

Similarly, an attorney has a duty to assert the attorney-client privilege to protect confidential communications 
between the attorney and client.  (Evid. Code, §§ 952, 954, 955.)  In civil discovery, the attorney-client privilege 
will protect confidential communications between the attorney and client in cases of inadvertent disclosure only if 
the attorney and client act reasonably to protect that privilege.  See Regents of University of California v. Superior 
Court (Aquila Merchant Services, Inc.) (2008) 165 Cal.App.4th 672, 683 [81 Cal.Rptr.3d 186].  This approach also 
echoes federal law. 10/  A lack of reasonable care to protect against disclosing privileged and protected information 
when producing ESI can be deemed a waiver of the attorney-client privilege.  See Kilopass Tech. Inc. v. Sidense 
Corp. (N.D. Cal. 2012) 2012 WL 1534065 at 2 – 3 (attorney-client privilege deemed waived as to privileged 
documents released through e-discovery because screening procedures employed were unreasonable). 

In our hypothetical, because of the actions taken by Attorney prior to consulting with any e-discovery expert, 
Client’s privileged information has been disclosed.  Due to Attorney’s actions, Chief Competitor can argue that such 
disclosures were not “inadvertent” and that any privileges were waived.  Further, non-privileged, but highly 
confidential proprietary information about Client’s upcoming revolutionary new product has been released into the 
hands of Chief Competitor.  Even absent any indication that Opposing Counsel did anything to engineer the 
overbroad disclosure, it remains true that the disclosure occurred because Attorney participated in creating 
overbroad search terms.  All of this happened unbeknownst to Attorney, and only came to light after Chief 
Competitor accused Client of evidence spoliation.  Absent Chief Competitor’s accusation, it is not clear when any of 
this would have come to Attorney’s attention, if ever.   

The clawback agreement on which Attorney heavily relied may not work to retrieve the information from the other 
side.  By its terms, the clawback agreement was limited to inadvertently produced Privileged ESI.  Both privileged 
information, and non-privileged, but confidential and proprietary information, have been released to Chief 
Competitor.   

                                           
10/  See Federal Rules of Evidence, rule 502(b): “Inadvertent Disclosure.  When made in a federal proceeding or to 
a federal office or agency, the disclosure does not operate as a waiver in a federal or state proceeding if: (1) the 
disclosure is inadvertent; (2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and 
(3) the holder promptly took reasonable steps to rectify the error, including (if applicable) following Federal Rule of 
Civil Procedure 26(b)(5)(B).” 



Under these facts, Client may have to litigate whether Client (through Attorney) acted diligently enough to protect 
its attorney-client privileged communications.  Attorney took no action to review Client’s network prior to allowing 
the network search, did not instruct or supervise Client prior to or during Vendor’s search, participated in drafting  
the overbroad search terms, and waited until after Client was accused of evidence spoliation before reviewing the 
data – all of which could permit Opposing Counsel viably to argue Client failed to exercise due care to protect the 
privilege, and the disclosure was not inadvertent.

   7 

11/ 

Client also may have to litigate its right to the return of non-privileged but confidential proprietary information, 
which was not addressed in the clawback agreement. 

Whether a waiver has occurred under these circumstances, and what Client’s rights are to return of its non-
privileged/confidential proprietary information, again are legal questions beyond this opinion.  Attorney did not 
reasonably try to minimize the risks.  Even if Client can retrieve the information, Client may never “un-ring the bell.”   

The State Bar Court Review Department has stated, “Section 6068, subdivision (e) is the most strongly worded duty 
binding on a California attorney.  It requires the attorney to maintain ‘inviolate’ the confidence and ‘at every peril to 
himself or herself’ preserve the client’s secrets.” (See Matter of Johnson (Rev. Dept. 2000) 4 Cal. State Bar Ct. Rptr. 
179.)  While the law does not require perfection by attorneys in acting to protect privileged or confidential 
information, it requires the exercise of reasonable care.  Cal. State Bar Formal Opn. No. 2010-179.  Here, Attorney 
took only minimal steps to protect Client’s ESI, or to instruct/supervise Client in the gathering and production of 
that ESI, and instead released everything without prior review, inappropriately relying on a clawback agreement.  
Client’s secrets are now in Chief Competitor’s hands, and further, Chief Competitor may claim that Client has 
waived the attorney-client privilege.  Client has been exposed to that potential dispute as the direct result of 
Attorney’s actions.  Attorney may have breached his duty of confidentiality to Client. 

 
CONCLUSION 

Electronic document creation and/or storage, and electronic communications, have become commonplace in modern 
life, and discovery of ESI is now a frequent part of almost any litigated matter.  Attorneys who handle litigation may 
not ignore the requirements and obligations of electronic discovery.  Depending on the factual circumstances, a lack 
of technological knowledge in handling e-discovery may render an attorney ethically incompetent to handle certain 
litigation matters involving e-discovery, absent curative assistance under rule 3-110(C), even where the attorney 
may otherwise be highly experienced.  It also may result in violations of the duty of confidentiality, notwithstanding 
a lack of bad faith conduct.   

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of 
California.  It is advisory only.  It is not binding upon the courts, the State Bar of California, its Board of Trustees, 
any persons or tribunals charged with regulatory responsibilities, or any member of the State Bar. 

[Publisher’s Note: Internet resources cited in this opinion were last accessed by staff on June 30, 2015. Copies of 
these resources are on file with the State Bar’s Office of Professional Competence.] 
                                           
11/  Although statute, rules, and/or case law provide some limited authority for the legal claw back of certain 
inadvertently produced materials, even in the absence of an express agreement, those provisions may not work to 
mitigate the damage caused by the production in this hypothetical.   These “default” claw back provisions typically 
only apply to privilege and work product information, and require both that the disclosure at issue has been truly 
inadvertent, and that the holder of the privilege has taken reasonable steps to prevent disclosure in the first instance.  
See Federal Rules of Evidence, rule 502; see also generally State Compensation Insurance Fund v. WPS, Inc. (1999) 
70 Cal.App.4th 644 [82 Cal.Rptr.2d 799]; Rico v. Mitsubishi Motors Corp. (2007) 42 Cal.4th 807, 817 – 818  
[68 Cal.Rptr.3d 758]. As noted above, whether the disclosures at issue in our hypothetical truly were “inadvertent” 
under either the parties’ agreement or the relevant law is an open question.  Indeed, Attorney will find even less 
assistance from California’s discovery clawback statute than he will from the federal equivalent, as the California 
statute merely addresses the procedure for litigating a dispute on a claim of inadvertent production, and not the legal 
issue of waiver at all.  (See Code Civ. Proc., § 2031.285.)   
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THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2016-196 

ISSUES: Under what circumstances is “blogging” by an attorney a “communication”1/ subject to 
the requirements and restrictions of the Rules of Professional Conduct and related 
provisions of the State Bar Act2/ regulating attorney advertising?  

DIGEST: 1. Blogging by an attorney may be a communication subject to the requirements and 
restrictions of the Rules of Professional Conduct and the State Bar Act relating to 
lawyer advertising if the blog expresses the attorney’s availability for professional 
employment directly through words of invitation or offer to provide legal services, or 
implicitly through its description of the type and character of legal services offered 
by the attorney, detailed descriptions of case results, or both. 

2. A blog that is an integrated part of an attorney’s or law firm’s professional website 
will be a communication subject to the rules and statutes regulating attorney 
advertising to the same extent as the website of which it is a part. 

3. A stand-alone blog3/ by an attorney, even if discussing legal topics within or outside 
the authoring attorney’s area of practice, is not a communication subject to the 
requirements and restrictions of the Rules of Professional Conduct and the State Bar 
Act relating to lawyer advertising unless the blog directly or implicitly expresses the 
attorney’s availability for professional employment. 

4. A stand-alone blog by an attorney on a non-legal topic is not a communication 
subject to the rules and statutes regulating attorney advertising, and will not become 
subject thereto simply because the blog contains a link to the attorney or law firm’s 
professional website. However, extensive and/or detailed professional identification 
information announcing the attorney’s availability for professional employment will 
itself be a communication subject to the rules and statutes.

AUTHORITIES
INTERPRETED: Rule 1-400 of the Rules of Professional Conduct of the State Bar of California.4/

Business and Professions Code sections 6157–6159.2.

                                                 
1/  California’s Rule of Professional Conduct regulating attorney advertising, rule 1-400, by its terms applies only 
to “communications” by attorneys, which are defined as “any message or offer made by or on behalf of a member 
[of the State Bar] concerning the availability for professional employment . . . directed to any former, present, or 
prospective client.” The counterpart provision of the State Bar Act, Business and Professions Code section 6157, 
regulates attorney advertisements, which are defined as “communications” soliciting employment under specified 
conditions.   Under either scenario, a message must be a “communication” to be subject to regulation.  
2/  California Business and Professions Code section 6000, et seq.   
3/  As used in this opinion, a “stand-alone” blog is a blog that exists independently of any website an attorney 
maintains or uses for professional marketing purposes. 
4/ Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional Conduct of 
the State Bar of California. 
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STATEMENT OF FACTS 

Attorney A is a small firm practitioner in criminal defense law who writes a stand-alone blog entitled “Perry Mason?  
He’s Got Nothing on Me!”  The most recent post, which is typical in content and tone to virtually all of his posts, 
begins, “I won another case last week.  That makes 50 in a row, by my count. Once again, I was able to convince a 
jury that there was reasonable doubt that my client – who had tested positive for cocaine when pulled over by the 
local constabulary for erratic driving – was completely unaware of the two-kilo bag of the same substance in her 
trunk. They were absolutely mesmerized by my closing argument.  Here’s to the American justice system!”  The 
blog does not explain what A regards as a “win,” or what percentage of the claimed victories involved court trials. 
The blog does not expressly invite readers to contact Attorney A, but it does identify Attorney A as “one of 
California’s premier criminal defense lawyers,” and his name appears as a hyperlink to his law firm’s professional 
web page.   

Attorney B is a member of a law firm focusing on tax law and litigation that maintains a firm website identifying the 
types of services the firm provides, the background and experience of the firm’s lawyers, testimonials from firm 
clients, and other similar information.  One page of the website, indistinguishable from the other pages in layout and 
features, is designated as a “blog,” both on the page and in the related menus linking to it.  The “blog” contains a 
series of articles written by Attorney B and the other lawyers of the firm on changes in tax law and other topics of 
potential interest to the firm’s clients.  Each post concludes with the statement, “For more information, contact” the 
author of the particular post.    

Attorney C is a solo practitioner in family law who writes a blog on family law issues.  The blog consists primarily 
of short articles on topics of potential interest to other family law practitioners and divorcing couples, such as special 
considerations in high-asset divorces, recent legislative developments in child and spousal support laws, and an 
explanation of custody law when one former spouse moves to another state.  Attorney C’s primary purpose in 
blogging is to demonstrate his knowledge of family law issues, and thereby to enhance his reputation in the field and 
increase his business.  The blog includes a hyperlink to C’s professional web page, but the blog postings do not 
describe Attorney C’s practice or qualifications, and contain no overt statements of Attorney C’s availability for 
professional employment. However, several of the blog posts end with the statement that if the reader has “any 
questions about your divorce or custody case, you can contact me” at Attorney C’s professional office phone 
number. 

Attorney D is a solo practitioner in trusts and estates law who maintains a blog expressing his views on a variety of 
topics relating to the state of the judiciary and the importance of judicial independence, in particular his concern 
with the impact of reduced funding for the courts on access to justice and his opposition to judicial recall efforts that 
Attorney D characterizes as politically motivated.  Attorney D claims no expertise in the constitutional or other legal 
issues related to the concept of judicial independence. Although he describes specifically the negative impact of 
reduced court funding on the Probate Court in which he regularly practices, and bases his opinions on personal 
experience, Attorney D includes no express invitation or offer to provide legal services in any of his blog posts or 
any other content of this website.  The site does include a hyperlink to D’s professional web page located at the 
bottom of each page.  

Attorney E is an employment law attorney who maintains a blog about jazz artists, performances, and recordings.  
The blog is not part of the website Attorney E maintains to promote his practice, but his professional website 
contains a link to the blog.  Similarly, the blog contains a link to Attorney E’s professional website, along with 
contact information and a brief biographical note explaining that Attorney E is an employment law attorney.  

DISCUSSION 

“Blogging” has become an increasingly frequent activity of attorneys.  Although the various definitions of “blog”5/ 
consistently describe it as a website or web page on which a writer, or group of writers, records observations, 

                                                 
5/ Dictionary.com defines “blog” as “a website containing a writer’s or group of writers’ own  
experiences, observations, opinions, etc., and often having images and links to other websites” 
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reflections, opinions, comments, and experiences that are personal in nature, the term now encompasses essentially 
any website or page consisting of brief articles or comments on any variety of subjects.  Blogs written by attorneys 
run the gamut from those having nothing to do with the legal profession, to informational articles, to commentary on 
legal issues and the state of our system of justice, to self-promoting descriptions of the attorney’s legal practice and 
courtroom successes, to overt advertisements for the attorney or her law firm.  

By its nature, blogging raises First Amendment free speech issues.  Prohibited for most of the 20th Century, 
advertising by attorneys was found to be protected commercial speech by the U.S. Supreme Court in Bates v. State 
Bar of Arizona (1977) 433 U.S. 350 [97 S.Ct. 2691].  Bates provides that truthful attorney advertising cannot be 
absolutely prohibited, but may be subject to reasonable restrictions.  

In contrast, informational and educational writing by lawyers for publication, such as newspaper and magazine 
articles and practice guides, historically have been considered core or political speech, fully protected under the First 
Amendment6/ and subject to restriction or limitation only under extraordinary circumstances, such as when public 
health and safety is at risk.  This is true even though most articles on legal topics by attorneys likely are written, at 
least in part, to enhance the authoring attorney’s professional reputation and visibility and, for attorneys in private 
practice, to increase business.  As has been made clear by both the U.S. Supreme Court (see Bolger v. Youngs Drug 
Products Corp. (1983) 463 U.S. 60, 66–68 [103 S.Ct. 2875]) and the California Supreme Court (see Kasky v. Nike, 
Inc. (2002) 27 Cal.4th 939, 956–962 [119 Cal.Rptr.2d 296]), the fact that a blog is economically motivated does not, 
in and of itself, mean that it is “commercial speech” subject to regulation by the State Bar as advertising; 
commercial motivation is only a factor to be considered. 

Most “traditional” blogs expressing the blogger’s knowledge and opinions on various topics and issues, legal and 
non-legal, will be regarded as core or political speech. However, if a blog post advertises the attorney’s availability 
for employment, according to the standards established by the Rules of Professional Conduct and statutes adopted in 
light of the court cases applicable to attorney advertising, the blog may be held subject to those rules and statutes.7/ 

This opinion is not intended to chill or limit the protected speech of any lawyer, but rather to provide guidance to 
attorneys engaged in blogging activity as to the types of blogs or blog posts that may fall within the ambit of those 
regulations and statutes.8/ 

                                                                                                                                                             
(http://dictionary.reference.com/browse/blog?s=t);  Merriam-webster.com defines the term as “a Web site that 
contains online personal reflections, comments, and often hyperlinks provided by the writer” (http://www.merriam-
webster.com/dictionary/blog);  and the online Oxford English Dictionary defines “blog” as a “personal website or 
web page on which an individual records opinions, links to other sites, etc. on a regular basis” 
(http://www.oxforddictionaries.com/us/definition/american_english/blog?searchDictCode=all). Blogging by lawyers 
is sometimes referred to as “blawging.” 
6/  This distinction has been recognized since at least 1928, when the Canons of Professional Ethics adopted by the 
American Bar Association  – and followed in all states for most of the century – held that “[a] lawyer may with 
propriety write article for publications in which he gives information upon the law” (Canon 40), while at the same 
time providing that “[i]ndirect advertisements for professional employment . . . and all other like self-laudation, 
offend the traditions and lower the tone of our profession and are reprehensible.” (Canon 27). (See also Utah State 
Bar Ethics Advisory Opinion No. 98-15, N.J. Att’y Advertising Comm. Op. 23, 149 N.J.L.J. 1298 (1997); Tex. 
Ethics Op. 425, 1985 (Tex. Sup. Ct. Prof. Ethics Comm.); Ill. Ethics Adv. Op. 763, 1982 (Ill. St. Bar Ass’n).) 
7/  See also Belli v. State Bar (1974) 10 Cal.3d 824, 831–833 [112 Cal.Rptr. 527], in which the California Supreme 
Court held that solicitations for educational activities (a lecture series) constituted fully protected speech, but further 
noted,“We do not mean to suggest, of course, that Belli and others should be permitted to use such solicitation as a 
subterfuge for soliciting legal business.” 
8/  This opinion addresses only the question of whether different types of blogging constitute attorney advertising 
under the Rules of Professional Conduct and related provisions of the State Bar Act. It does not address other 
professional ethical requirements imposed on attorneys, which may come into play in their online postings. (See, for 
example, In re Joyce Nanine McCool, 2015-B-0284, Attorney Disciplinary Proceeding, Supreme Court of Louisiana 
[lawyer disbarred due to overzealous social media activism against judges].)  

http://dictionary.reference.com/browse/blog?s=t
http://www.merriam-webster.com/dictionary/blog
http://www.merriam-webster.com/dictionary/blog
http://www.oxforddictionaries.com/us/definition/american_english/blog?searchDictCode=all
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Advertising for California attorneys is governed primarily by rule 1-400, which prohibits “communications”  
which are false or deceptive in content or presentation, or which tend to confuse, deceive, or mislead the public.  
(Rule 1-400(D)(1), (2), and (3).)  Rule 1-400(D)(4) also prohibits “communications” which do not “indicate clearly, 
expressly, or by context, that it is a communication or solicitation, as the case may be.”  Rule 1-400 also includes a 
list of standards adopted by the State Bar’s Board of Trustees (rule1-400(E))9/ that describe types of communications 
that are presumed to be deceptive or misleading, and are therefore presumptively prohibited under the rule.  These 
communications include such things as guarantees, warranties, or predictions regarding the result of the 
representation (Standard (1)) and testimonials about or endorsements of a member without an express disclaimer 
such as “this testimonial or endorsement does not constitute a guarantee, warranty, or prediction regarding the 
outcome of your legal matter” (Standard (2)).10/   

Rule 1-400, by its terms applies only to “communications” by attorneys.11/  Rule 1-400(A) defines a 
“communication” as “any message or offer made by or on behalf of a member [of the State Bar] concerning the 
availability for professional employment . . . directed to any former, present, or prospective client.”  To qualify as a 
communication, the message or offer must: (1) be made by or on behalf of a California attorney; (2) concern the 
attorney’s availability for professional employment; and (3) be directed to a former, present, or prospective client.    

All blogs maintained by an attorney, in the attorney’s professional capacity, meet the first and third parts of this 
test.12/  Blog posts written or specifically authorized by an attorney are messages made by or on behalf of a member 
of the State Bar.  Posts on the Internet are directed to the general public, which necessarily includes all possible 
former, present, or prospective clients.  (Cal. State Bar Formal Opn. Nos. 2001-155 and 2012-186.) 

Thus, whether a blog post may be found to be a “communication” subject to regulation under rule 1-400 will depend 
on whether it meets the second part of the test: Is the post “concerning the availability for professional employment” 
of the member or her firm? 

In California State Bar Formal Opinion No. 2012-186, this Committee analyzed whether five short hypothetical 
posts on a social media website would be considered “communications” under rule 1-400.  The Committee 
concluded that posts which contained words of offer or invitation relating to representation (“Who wants to be 
next?”; “Check out my web site!”; or “Call for a free consultation”) met the criteria, while those which were 
informational in nature, offering free copies of an article the attorney had written, did not.  We believe the same 
analysis applies with respect to blogs.  Thus, a blog post which contains an offer to the reader to engage the attorney, 
or is a step towards securing potential employment, such as offering a free consultation, would be a 

                                                 
9/  See rule 1-400(E): “The Board of Trustees of the State Bar shall formulate and adopt standards as to 
communications which will be presumed to violate this rule 1-400. The standards shall only be used as presumptions 
affecting the burden of proof in disciplinary proceedings involving alleged violations of these rules.” 
10/  The State Bar Act also includes Article 9.5 (encompassing §§ 6157–6159.2) governing legal advertising.  Like 
rule 1-400, these sections prohibit any advertising that is false or misleading (§ 6157.1) or that contains any 
guarantee of outcome or promise of quick payment (§ 6157.2).  Section 6158 provides that the “message as a whole 
may not be false, misleading, or deceptive, and the message as a whole must be factually substantiated.”  Sections 
6158.1 and 6158.2 set forth types of communications that are presumed either to be false, misleading, or deceptive 
(§ 6158.1) or to be in compliance with the provisions of this statutory article (§ 6158.2). 
11/  Although rule 1-400 also regulates “solicitations” by attorneys, those provisions are not applicable to blog 
posts, even those which concern the availability of the writer for professional employment.  A “solicitation” under 
the rule is defined as a “communication . . . (a) delivered in person or by telephone, or (b) directed by any means to 
a person known to the sender to be represented by counsel in a matter which is a subject of the communication.”  
Whether or not a blog post is a communication under rule 1-400, it cannot be a solicitation because it is not 
“delivered in person or by telephone,” nor is it “directed to a specific person known to be represented by counsel.” 
(See Cal. State Bar Formal Opn. Nos. 1995-143 and 2004-166.)   
12/ As we discuss below in connection with Attorney E, an attorney’s blog addressing non-legal issues is unlikely 
to be deemed a “communication” for purposes of rule 1-400.  
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“communication” within the meaning of rule 1-400 and subject to the rule’s requirements and conditions, while a 
post which provides or offers only information or informational materials would not. 

Formal Opinion No. 2012-186 did not address the type of posts made in many blogs, which describe in detail the 
services offered by the authoring attorney or law firm, and contain detailed author contact information, but which do 
not include express words of offer or invitation to engage the attorney’s services. The Committee believes such 
posts can constitute “communications” subject to rule 1-400.  This Committee has previously opined that, even 
without specific words of invitation or offer, a website that “includes a description of Attorney A’s law firm and its 
history and practice; the education, professional experience, and activities of the firm’s attorneys;” and other 
features relating to the practice of law implicitly indicates the firm’s availability for professional employment and, 
thus, is a “communication.”  (Cal. State Bar Formal Opn. No. 2001-155.) The detailed listing of services, 
qualifications, background, and other attributes of the attorney or law firm, and their distribution to the public, 
carries with it the clear implication of availability for employment.  

The Committee believes the same analysis applies to blog posts that detail an attorney or law firm’s courtroom 
victories or other professional successes. Such posts necessarily involve a description of the type and character of 
the legal services the attorney/law firm provides, as discussed above. The Committee continues to believe that this 
characterization does not apply to general expressions of excitement or exultation over a single result,13/ but advises 
that multiple such posts may be held to be communications because they implicitly concern the attorney’s 
availability for professional employment, particularly if they include more detailed information about the attorney’s 
practice or are related to posts that include such information. 

While a recitation or listing of all of an attorney’s cases and outcomes, without commentary, may be  informational, 
“[a] message as to the ultimate result of a specific case or cases presented out of context without adequately 
providing information as to the facts or law giving rise to the result” is presumed to be false, misleading, or 
deceptive. (Bus. & Prof. Code section 6158.1(a); see also, Standard (1) of rule 1-400 regarding “guarantees, 
warranties, or predictions regarding the result of the representation.”)  Even a numerical quantification of “wins” or 
similar terms can be misleading, absent a description of what the attorney blogger considers a “win”; a courtroom 
victory is a far different thing than pleading to a lesser charge, though both arguably can be described under some 
circumstances as “wins.”  

Although there are no California ethics opinions or cases directly on point, the Supreme Court of Virginia held in 
Hunter v. Virginia State Bar ex rel. Third District Committee (2013) 285 Va. 485 [744 S.E.2d 611] (cert. denied 
(2013) __ U.S. __ [133 S.Ct. 2871]), that an attorney’s blog which focused almost exclusively on the attorney’s 
successes in the field of criminal defense law constituted advertising within the meaning of Virginia’s attorney 
advertising rule. The Supreme Court of Virginia found that attorney Horace Hunter’s focus on his skills as an 
attorney and his firm’s seemingly unbroken record of successes “could lead the public to mistakenly believe that 
they are guaranteed to obtain the same positive results if they were to hire Hunter,” and therefore was subject to 
regulation. This is consistent with Comment [3] to ABA Model Rule of Professional Conduct, Rule 7.1,14/  which 
states:  

An advertisement that truthfully reports a lawyer’s achievements on behalf of clients or former 
clients may be misleading if presented so as to lead a reasonable person to form an unjustified 

                                                 
13/ See California State Bar Formal Opinion No. 2012-186, where the Committee found that a posting of “Case 
finally over. Unanimous verdict! Celebrating tonight,” standing alone, was not a “communication.” The Committee 
added, “Attorney status postings that simply announce recent victories without an accompanying offer about the 
availability for professional employment generally will not qualify as a communication.”  
14/  The ABA Model Rules are not binding in California but may be used for guidance by lawyers where there is no 
direct California authority and the ABA Model Rules do not conflict with California policy.  (City & County of San 
Francisco v. Cobra Solutions, Inc. (2006) 38 Cal.4th 839, 852.)  Thus, in the absence of related California authority, 
we may look to the Model Rules, and the ABA Formal Opinions interpreting them, as well as the ethics opinions of 
other jurisdictions or bar associations for guidance. (Rule 1-100(A) [ethics opinions and rules and standards 
promulgated by other jurisdictions and bar associations may also be considered]; State Compensation Ins. Fund v. 
WPS, Inc. (1999) 70 Cal.App.4th 644, 656 [82 Cal.Rptr.2d 799].) 
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expectation that the same results could be obtained for other clients in similar matters without 
reference to the specific factual and legal circumstances of each client’s case. 

While California’s rules and statutes differ from Virginia’s and the Model Rules, they share many similarities in this 
area.  Rule 1-400(D)(2) and (D)(3) prohibit communications which “[c]ontain any matter, or present or arrange any 
matter in a manner or format which is false, deceptive, or which tends to confuse, deceive, or mislead the public,” as 
well as communications which “omit to state any fact necessary to make the statements made, in the light of 
circumstances under which they are made, not misleading to the public.”  As noted above, both Standard (1) of rule 
1-400 and Business and Professions Code section 6158.1(a) provide that communications which contain guarantees, 
warranties, or predictions are presumed to be false, misleading, or deceptive.  

Both the Virginia Supreme Court in Hunter and the Model Rules provide that the inclusion of an appropriate 
disclaimer or qualifying language may preclude a finding that a statement is likely to create unjustified expectations 
or otherwise mislead the public. The same is true in California.  Both rule 1-400 and the State Bar Act provide that 
an appropriate disclaimer may, but will not necessarily, overcome the presumption that descriptions of case results 
are misleading.  Standard (2) of rule 1-400(E) provides that only a testimonial or endorsement bearing a disclaimer 
such as “this testimonial or endorsement does not constitute a guarantee, warranty, or prediction regarding the 
outcome of your legal matter” can overcome the presumption that those testimonials and endorsements are false, 
misleading, or deceptive pursuant to the rule. Section 6158.3 provides that any electronic media advertisement 
which conveys a message portraying a result in a particular case or cases must either “adequately disclose the factual 
and legal circumstances that justify the result portrayed in the message” or “state that the result portrayed in the 
advertisement was dependent on the facts of that case, and that the results will differ if based on different facts.” The 
section warns, however, that “use of the disclosure alone may not rebut any presumption created in Section 6158.1.” 

In light of these considerations, we review the individual fact scenarios described above. 

Attorney A – “Perry Mason?  He’s Got Nothing on Me!”   

Attorney A’s blog is an extreme example of a blog post that does not include specific words of invitation to retain 
the authoring attorney’s services, but which, in the Committee’s view, is a “communication” subject to rule 1-400.  
The blog posts describe the attorney’s services as a criminal defense lawyer, and make specific representations 
concerning the quality of those services (“they were absolutely mesmerized by my closing argument”).  The posts 
also implicitly express Attorney A’s availability for professional employment and invite readers to employ Attorney 
A’s services.  The comments in the blog posts about the justice system are far more self-promotional than analytical, 
serving primarily to reinforce the message that the author is capable of taking advantage of the system.   

Under the facts presented, Attorney A’s blog posts describing his courtroom successes would presumptively violate 
the following standards adopted by the State Bar’s Board of Trustees pursuant to rule 1-400(E): Standard (1) [a 
communication which contains guarantees, warranties, or predictions regarding the result of the representation] and, 
in the case of any posts describing the satisfaction of his clients, Standard (2) [a communication which contains 
testimonials about or endorsements of a member unless such communication also contains an express disclaimer]. 
They also presumptively would be deemed false, misleading, or deceptive under Business and Professions Code 
section 6158.1 as a “message as to the ultimate result of a specific case or cases presented out of context without 
adequately providing information as to the facts or law giving rise to the result.” 15/ This is particularly true in the 
instant case because the posts do not explain what Attorney A means when he says he has “won” 50 cases in a 
row, which could include a broad range of results. 

                                                 
15/  Attorney A’s blog also risks violating his duty of confidentiality owed to the client described in the blog, if that  
client is identifiable even without inclusion of his name.  See Comment [4] to Model Rule 1.6, which states that the 
prohibition against revealing client confidential information “also applies to disclosures by a lawyer that do not in 
themselves reveal protected information but could reasonably lead to the discovery of such information by a third 
person.” (See also In re Peshek, M.R. 23794 (Ill. 2010).)  As referenced in footnote 7 above, this opinion does not 
address these and other potential ethics issues raised by the various hypothetical blogs discussed herein. 
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The Committee further believes that the express disclosure required under rule 1-400(D)(4) and section 6158.3 that 
the post may constitute attorney advertising should be conspicuously displayed on the blog post itself.  

Attorney B - Blog as Part of a Professional Website 

Professional websites maintained by attorneys and law firms have been found to concern their availability for 
professional employment and, thus, are attorney advertising subject to regulation.  In California State Bar Formal 
Opinion No. 2001-155, this Committee concluded that an attorney’s professional website is a communication within 
the meaning of rule 1-400(A), as well as advertising subject to regulation under Business and Professions Code 
section 6157.  The Committee further expressed the belief that “this conclusion is not altered by the inclusion in the 
web site of information and material of general public interest.”16/  

The Committee concludes that “information and material of general public interest” includes a blog or blog post that 
is on the firm website. As part of a larger communication (the professional website) which concerns the firm's 
availability for professional employment, the blog will be subject to the same requirements and restrictions as the 
website.  

Consistent with Formal Opinion 2001-155’s finding that law firm websites are per se communications pursuant to 
rule 1-400, the committee believes that the website – and any included blog – meets the requirement of rule  
1-400(D)(4) that it clearly indicate it is a communication by context, and therefore no additional disclosure of that 
fact is required.   

Attorney C – Stand-Alone Blog in Attorney Practice Area 

Attorney C’s blog consists of short articles directly related to C’s area of practice on such topics as “How to Make a 
Visitation Exchange Go Smoothly,” “Collaborative Divorce in California,” “How to Survive Divorce with Style and 
Some Cash Left,” and “California QDROs (Qualified Domestic Relations Orders).”  None of the blog posts focuses 
on current or former cases of Attorney C’s, nor describes his own family law practice.  All of the posts identify 
Attorney C as the author, with Attorney C’s name hyperlinking to his professional web page.  Some of the posts 
conclude with the statement that if the reader has “any questions about your divorce or custody case, you can contact 
me” at Attorney C’s professional office phone number. 

The Committee opines that, except as noted in the following paragraph, Attorney C’s stand-alone family law blog is 
not a “communication” subject to rule 1-400. Even though Attorney C’s primary purpose in blogging is to demonstrate 
his knowledge of family law issues to his colleagues and prospective clients in order to enhance his reputation in the 
field and increase his business, the blog posts are informational expressions of Attorney C’s knowledge and opinions. 
They are not offers or messages concerning Attorney C’s availability for professional employment; they do not invite 
readers to employ Attorney C’s services; and they do not specifically describe the services that Attorney C offers.  For 
these reasons, the Committee believes they are not “communications” subject to the rule.  

The Committee believes, however, that the concluding statement in several of the blog posts in which Attorney C 
asks his readers to call him if they have questions about their personal divorce or custody cases does constitute 
words of invitation evidencing Attorney C’s availability for professional employment.  Unless the concluding 
statements are removed, the posts to which they are attached may be found to be “communications” subject to the 
provisions of rule 1-400, including that rule’s requirement in (D)(4) that the post “indicate clearly, expressly, or by 
context, that it is a communication.” 

                                                 
16/ This is consistent with the conclusion reached in American Bar Association Committee on Ethics and Prof. 
Responsibility, Formal Opinion No. 10-457.  The ABA opinion concludes that the requirements of rules 7.1, 8.4(c), 
and 4.1(a) also apply to information of a general nature contained on the website, including information provided to 
assist the public in understanding the law and in identifying when and how to obtain legal services.  Although the 
opinion does not specifically refer to a website-based blog, its application of the requirement to articles, information 
provided in a narrative form, and FAQ’s (frequently asked questions) makes the application to blogs clear.   
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If several blog posts, or parts thereof, are grouped together, and some of those blog posts are potentially subject to 
rule 1-400, it would be prudent for the attorney to include a conspicuous disclosure pursuant to rule 1-400(D) 
proximate to the blog posts explaining that some of the posts listed may constitute attorney advertising. 

Attorney D – Stand-Alone Blog on Legal Topics Outside of Attorney Practice Area 

Attorney D’s stand-alone blog includes posts concerning what he sees as the negative impact of reduced court 
funding on societal access to justice, including his own practice area of trusts and probate law, as well as the impact 
of politically-motivated recall petitions on judicial independence.  Although Attorney D is a practicing lawyer and 
the blog includes a hyperlink to his professional web page, the Committee concludes that the facts presented indicate 
that the blog does not concern Attorney D’s availability for professional employment.  Therefore, the blog would not 
be construed as a “communication” subject to rule 1-400 or an “advertisement” under Business and Professions 
Code section 6157(c).   

Attorney E– Non-Legal Blog Linked to Professional Web Page 

The fact that Attorney E’s blog by-line is a hyperlink to Attorney E’s professional website, contains contact 
information, and identifies Attorney E as an attorney will not change the character of the associated blog or render it 
attorney advertising.  Neither a link from the by-line to the attorney author’s professional page nor the inclusion of 
contact information will itself serve to transform a blog on any topic, legal or non-legal, into advertising subject to 
rule 1-400 or Business and Professions Code sections 6157, et seq. An attorney may freely write a blog on any of 
countless legal and non-legal subjects, and may identify himself or herself as an attorney thereon, without concern of 
being subject to rule 1-400, unless the blog or blog post specifically invites the reader to retain the attorney’s 
services or otherwise indicates the attorney’s availability for professional employment pursuant to rule 1-400(A) or 
Business and Professions Code section 6157.  

CONCLUSION 

A blog by an attorney will not be considered a “communication” subject to rule 1-400 or an “advertisement” subject 
to Business and Professions Code sections 6157, et seq., unless the blog expresses the attorney’s availability for 
professional employment directly through words of invitation or offer to provide legal services, or implicitly, for 
example, through a detailed description of the attorney’s legal practice and successes in such a manner that the 
attorney’s availability for professional employment is evident.  

A blog included on an attorney’s or law firm’s professional website is part of a “communication” subject to the rules 
regulating attorney advertising to the same extent as the website of which it is a part.   

A stand‐alone blog by an attorney on law‐related issues or developments within his or her practice area is not a 
“communication” subject to the rules regulating attorney advertising unless it invites the reader to contact the 
attorney regarding the reader’s personal legal case, or otherwise expresses the attorney’s availability for professional 
employment.  

A stand-alone blog on law-related issues maintained by an attorney that is not part of the attorney’s professional 
website is not a “communication” subject to attorney advertising regulations unless the blog indicates the attorney’s 
availability for professional employment. 

A non-legal blog by an attorney is not a “communication” subject to the rules or statutes regulating attorney 
advertising, even if it includes a hyperlink to the attorney’s professional web page or contains biographical or contact 
information.  However, the biographical or contact information itself may be subject to the rules and statutes. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the State Bar of 
California. It is advisory only. It is not binding on the courts, the State Bar of California, its Board of Trustees, any 
persons or tribunals charged with regulatory responsibilities, or any member of the State Bar. 

[Publisher’s Note: Internet resources cited in this opinion were last accessed by staff on February 4, 2016. Copy of 
these resources are on file with the State Bar’s Office of Professional Competence.] 
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ISSUE: What ethical obligations arise when lawyers in a law firm consult with 
outside counsel concerning matters related to the firm’s representation 
of a current client, such as the lawyer’s ethical compliance or a possible 
error by the law firm, and do those ethical obligations change if the 
lawyer consulted is a member of the same law firm as the consulting 
lawyer and serves as law firm in-house counsel? 

DIGEST: Attorneys at times may seek legal advice concerning their ethical and 
other obligations to clients, advice that may be provided by, among 
others, outside counsel or a lawyer within the law firm serving as law firm 
in-house counsel. The act of seeking legal advice concerning ethical 
obligations owed to a client by itself does not create a conflict with the 
client. Once a lawyer becomes aware that he or she has committed an 
error that could prejudice the client, the lawyer ethically may seek legal 
advice concerning obligations to the client and options available, but 
must comply with the rules governing disclosure to clients and conflicts.  
The lawyer’s ethical obligations in that situation do not vary whether he 
or she seeks legal advice from a lawyer outside the firm or law firm in-
house counsel.   

AUTHORITIES 
INTERPRETED: Rules 1.4 and 1.7 of the Rules of Professional Conduct of the State Bar of 

California.1/ 

   Business and Professions Code section 6068(m). 
 
 

STATEMENT OF FACTS 

1. A law firm (“Law Firm”) defends an individual client (“Client”) in a litigation matter 
involving breach of contract claims. Client’s defense includes allegations that there was 
no valid contract, or, as an alternative theory, that the other party breached the 
contract. During the course of the litigation, one of the attorneys handling the case 
(“Lawyer”) seeks legal advice from outside counsel (“Outside Counsel”) concerning 
ethical obligations Lawyer must meet in discovery and seeks guidance as to how to 

1/ Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional Conduct 
of the State Bar of California. 
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comply with those obligations. Lawyer does not disclose to Client the fact of this 
consultation but does inform Client of the steps that must be taken to comply with 
Lawyer’s ethical obligations, some of which involve how document collection from 
Client should proceed and the production of additional documents by Client. 

2.   Later, Lawyer becomes aware that the limitations period for bringing a cross-complaint 
on Client’s behalf may have lapsed, which if accurate could constitute potential grounds 
for a claim by Client against Law Firm. Lawyer consults Outside Counsel concerning 
whether or not Client has a potential claim against Law Firm, and if so, the scope of her 
ethical obligations to Client.  Outside Counsel reviews the facts and applicable law, and 
concludes the limitations period has lapsed, which would preclude the filing of a cross-
complaint by Client. On that basis, Outside Counsel also concludes that Client’s inability 
to bring a cross-complaint could potentially prejudice Client, depending upon how the 
litigation develops. (There is a possibility that the failure to file the cross-complaint 
would not result in any damages, depending upon how the court resolves certain of the 
legal issues relating to the existing complaint, including whether a valid contract exists.)  
Outside Counsel advises Lawyer to disclose to Client the fact that Lawyer failed to file a 
cross-complaint, and that the statute of limitations has likely now run on such a claim.  
Outside Counsel also advises Lawyer to inform Client that because of these facts there is 
a potential conflict between Client and Law Firm, Law Firm may not continue to 
represent Client without Client’s informed written consent, and Client is encouraged to 
seek the advice of independent counsel. Lawyer does as Outside Counsel advises. 

3.   Assume that in each of the two scenarios set forth here, instead of Outside Counsel, the 
counsel whom Lawyer consults is a lawyer in the same firm who has been designated as 
law firm in-house counsel (“Firm In-House Counsel”).   

 
DISCUSSION 

Lawyers owe every client an ethical obligation to represent the client free of competing 
interests or loyalties, including the lawyer’s own personal interests, that would materially 
impair the lawyer's representation of the client. Lawyers often need legal advice with respect to 
their own compliance with professional rules, their obligations to clients, or, sometimes, their 
potential liability arising from professional conduct. Lawyers may engage outside counsel to 
advise them on such issues, while in other instances they may turn to other lawyers in their 
own firms for assistance.   

When a lawyer consults another lawyer about matters involving the first lawyer’s current client, 
ethical questions arise concerning what disclosures if any the lawyer must make to the client 
about that consultation. Business and Professions Code section 6068(m). These questions 
become particularly important when the lawyer becomes aware of facts that may give rise to a 
claim by the client against the lawyer and seeks advice related to that potential claim. The 
ethical duties implicated include the duty to communicate with the client and the duty of 
loyalty.    
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1. Duty to Communicate With Clients 

The fiduciary duty that attorneys owe to their clients includes a duty of communication. “[T]he 
dealings between practitioner and client frame a fiduciary relationship. The duty of a fiduciary 
embraces the obligation to render a full and fair disclosure to the beneficiary of all facts which 
materially affect his rights and interests.” Neel v. Magana, Olney, Levy, Cathcart & Gelfand 
(1971) 6 Cal.3d 176, 188-189 [98 Cal.Rptr. 837]. The duty to communicate is stated  in California 
Rule of Professional Conduct 1.4 and Business and Professions Code section 6068(m) (duty to 
inform clients of significant developments relating to the representation).  Rule 1.4 provides, in 
pertinent part: 

(a) A lawyer shall:  

(1) promptly inform the client of any decision or circumstance with respect to 
which disclosure or the client’s informed consent* is required by these rules 
or the State Bar Act;  

(2) reasonably* consult with the client about the means by which to 
accomplish the client’s objectives in the representation;  

(3) keep the client reasonably* informed about significant developments 
relating to the representation, including promptly complying with 
reasonable* requests for information and copies of significant documents 
when necessary to keep the client so informed; and  

(4) advise the client about any relevant limitation on the lawyer’s conduct 
when the lawyer knows* that the client expects assistance not permitted by 
the Rules of Professional Conduct or other law.  

(b) A lawyer shall explain a matter to the extent reasonably* necessary to permit 
the client to make informed decisions regarding the representation. 

The duty of communication requires, among other things, the attorney to disclose the material 
facts potentially giving rise to any legal malpractice claim against the attorney.  Cal. State Bar 
Formal Opn. 2009-178 at p. 4 (citing Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 
503, 514 [66 Cal.Rptr.3d 52] (“attorneys have a fiduciary obligation to disclose material facts to 
their clients, an obligation that includes disclosure of acts of malpractice.”)); see also Edwards 
Wildman Palmer LLP v. Superior Court (2014) 231 Cal.App.4th 1214, 1234 [180 Cal.Rptr.3d 620] 
(duty to report acts of malpractice to clients). This conclusion is supported by rule 1.4, 
paragraph (a).  An error potentially giving rise to a legal malpractice claim is a “significant 
development relating to the representation.” Other authorities generally support this view.  
ABA Formal Opn. No. 481 (2018); Restatement (Third) of the Law Governing Lawyers § 20 
Comment c. (2000); New Jersey Supreme Court Advisory Committee on Professional Ethics 
Opn. No. 684 (1998) (“Clearly RPC 1.4 [communication] requires prompt disclosure in the 
interest of allowing the client to make informed decisions.”). The attorney is not permitted to 
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provide legal advice to the client on the merits of any such claim; to do so would be to provide 
legal advice to the client on an issue on which the attorney’s interests squarely conflict with the 
client’s.2/ Instead, as more fully described below, under rules 1.4 and 1.7(b), the attorney has a 
duty to disclose the conflict and the resulting limitations on her ability to advise the client. The 
attorney should also consider advising the client to consult independent counsel concerning the 
circumstances.  

2. Duty of Loyalty:  Conflicts of Interest

The duty of loyalty owed to current clients “forbids any act that would interfere with the 
dedication of an attorney's ‘entire energies to [the] client's interests . . . .’”  Flatt v. Superior 
Court (1994) 9 Cal.4th 275, 289 [36 Cal.Rptr.2d 537]; see also People v. Bonin (1989) 47 Cal.3d 
808, 835 [254 Cal.Rptr. 298] (“Conflicts of interest broadly embrace all situations in which an 
attorney's loyalty to, or efforts on behalf of, a client are threatened by . . . his own interests.”).  
The duty of loyalty is reflected in the California Rules of Professional Conduct, including rule 1.7, 
as well as by case law and common law.  See, e.g., Santa Clara County Counsel Attys. Assn. v. 
Woodside (1994) 7 Cal.4th 525, 548 [28 Cal.Rptr.2d 617] (referencing common law duty of 
loyalty); Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1086 [41 Cal.Rptr.2d 768] (attorney’s 
fiduciary duty determined by rules of conduct along with statutes and general principles 
relating to other fiduciary duties).   

Rule 1.7(b) states in pertinent part that: “A lawyer shall not, without informed written consent* 
from each affected client and compliance with paragraph (d), represent a client if there is a 
significant risk the lawyer’s representation of the client will be materially limited . . . by the 
lawyer’s own interests.” As was the case with the predecessor to rule 1.7(b), former rule 3- 
310(B)(4), “[t]he primary purpose of this prophylactic rule is to prevent situations in which an 
attorney might compromise his or her representation of the client to advance the attorney’s 
own financial or personal interests.” Santa Clara County Counsel Attys. Assn. v. Woodside, 
supra,  7 Cal.4th at p. 546 (construing former rule 3-310(B)(4)).3/   

Rule 1.7 differs from its predecessor rule, however, in that it adopts the basic framework, and 
important elements of the language, of ABA Model Rule 1.7(a)(2), in three respects that are 
relevant here. First, the actual and potential conflicts are those that give rise to a “significant 

2/  See Colorado Formal Ethics Opn. No. 113 (November 19, 2005) (“[t]he lawyer need not advise the client about 
whether a claim for malpractice exists, and indeed the lawyer’s conflicting interest in avoiding liability makes it 
improper for the lawyer to do so.”); North Carolina 2015 Formal Ethics Opn. No. 4, p. 3 (when an attorney has 
committed an error in a client representation, the attorney must disclose the facts but “[t]he lawyer should not 
disclose to the client whether a claim for malpractice exists or provide legal advice about malpractice.”). 
3/  For example, where a fee dispute between a lawyer and a client involves an actual or potential legal 
malpractice claim against the attorney, and the parties propose to enter into a settlement that releases “all known 
and unknown claims between the attorney and client,” the lawyer has an interest in the matter (as defined in 
former rule 3-310(B)(4)). Cal. State Bar Formal Opn. No. 2009-178, at p. 3.  As explained in that opinion, “Written 
disclosure to the client of the conflict of interest arising from the lawyer's financial or professional interests in the 
dispute should be given."  Id. at p. 3-4. 
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risk the lawyer’s representation of the the client will be materially limited” by the conflicting 
interest. Second, instead of requiring written disclosure to the client, rule 1.7 requires informed 
written consent.4/ Third, even with the client’s informed written consent, rule 1.7(d) states that 
the lawyer may not continue with the representation unless: “(1) the lawyer reasonably 
believes that the lawyer will be able to provide competent and diligent representation to each 
affected client; (2) the representation is not prohibited by law; and (3) the representation does 
not involve the assertion of a claim by one client against another client represented by the 
lawyer in the same litigation or other proceeding before a tribunal.”   
 
Under rule 1.4, the identification of a potential conflict of interest gives rise to additional 
disclosure obligations. Under rule 1.4(a)(1), the lawyer must promptly inform the client of any 
decision or circumstance requiring informed consent – that would include an informed consent 
to continued representation. In addition, because the lawyer cannot advise a client concerning 
a matter where the lawyer’s interest conflicts with the client, and because many clients may 
not be aware of that prohibition, rule 1.4(a)(4) will require that the lawyer advise the client of 
that limitation on his or her representation, at least when the lawyer knows that the client 
expects such advice.    
 
Thus, where there is a significant risk that a lawyer’s representation of a client may be 
materially limited by the lawyer’s personal interests, including interests that are actually or 
potentially adverse to the client’s interests, a conflict of interest exists, which would require 
informed written consent and compliance with rule 1.7(d), and may justify additional steps as 
discussed below. 

APPLICATION 

1. Hypothetical One: Lawyer Seeks Legal Advice Concerning Ethical Compliance in 
Discovery 

The first hypothetical involves Lawyer seeking legal advice from Outside Counsel concerning her 
ethical obligations in connection with a discovery matter. The central ethical questions are:  (1) 
whether Lawyer has an actual or potential conflict of interest with the client that requires 
further action and (2) whether Lawyer met his ethical duty to communicate with Client. 

With regard to the question of whether the circumstances here give rise to or reflect a conflict 
between Lawyer and Client, the starting point of the analysis is whether the provisions of rule 
1.7(b) apply.      

4/  Under rule 1.0.1(e), “informed consent” means a person’s agreement to a proposed course of conduct after 
the lawyer has communicated and explained the relevant circumstances and the material risks, including any 
actual and reasonably foreseeable adverse consequences of the proposed course of conduct.  

Under rule 1.0.1(e-1), “informed written consent” means that the disclosures and the consent required by 
paragraph (e) must be in writing. 
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The American Bar Association (ABA) looked at a similar issue in ABA Formal Opn. No. 08-453.5/  
Applying the substantially identical language of Model Rule 1.7(a)(2), the ABA considered 
whether a lawyer’s seeking legal advice regarding ethical obligations owed to a client created a 
conflict of interest with that client.6/ The ABA opined that “[a] lawyer’s effort to conform her 
conduct to applicable ethical standards is not an interest that will materially limit the lawyer’s 
ability to represent the client . . . . In situations . . . where the lawyer is seeking prophylactic 
advice to assist in her representation of the client, there is no significant risk that the lawyer’s 
ability to consider, recommend, or carry out an appropriate course of action for the client will 
be materially limited by the lawyer’s interest in avoiding ethical misconduct.” ABA Formal Opn. 
No. 08-453, p. 3.7/   

We believe that the same result should follow under the language of California rule 1.7(b). The 
principle that a lawyer seeking legal advice to ensure compliance with ethical obligations does 
not in itself create adversity between the client’s and the lawyer’s interests seems clearly 
correct. Lawyer and Client have a shared interest in ensuring that Lawyer meets his professional 
obligations. Clients should understand that their attorneys are required to act ethically, that is, 
in accordance with professional rules and standards; the fact that attorneys may seek legal 
advice concerning how to conduct themselves ethically is not in any way contrary to the client’s 
valid interests or inconsistent with rule 1.7(b). In fact, a lawyer may need advice to even 
determine whether rule 1.7(b) applies. Accordingly, Lawyer’s consultation with Outside Counsel 
seeking advice concerning his ethical obligations and compliance does not itself create a 
conflict between Lawyer and Client. 

With regard to the duty to communicate, rule 1.4(a)(3) requires disclosure of “significant 
developments relating to the representation.” In the hypothetical, Lawyer disclosed the 
conclusions reached as a result of the consultation with Outside Counsel, but did not reveal to 
Client the fact that Lawyer had sought legal advice concerning his ethical obligations.  

Looking at a similar issue, the New York State Bar Association concluded that, ordinarily, where 
a lawyer seeks legal advice on compliance with ethical obligations, the lawyer does not need to 
disclose the fact of that consultation to the client. “Clients are entitled to counsel who comply 
with applicable standards of professional responsibility. Those lawyers are entitled to seek 
advice on how best to comply with those standards, and to do so without apprehending that 

5/  Although not binding, opinions of ethics committees in California should be consulted by members for 
guidance on proper professional conduct. Ethics opinions and rules and standards promulgated by other 
jurisdictions and bar associations may also be considered. Rule 1.0, Comment [4].   
6/  Model Rule 1.7 defines a conflict as including a situation where “there is a significant risk that the 
representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a 
former client or a third person, or by a personal interest of the lawyer.” Model Rule 1.7(a)(2).  
7/  The New York State Bar Association reached a similar conclusion. “A lawyer’s interest in carrying out the 
ethical obligations imposed by the Code is not an interest extraneous to the representation of the client. It is 
inherent in that representation and a required part of the work in carrying out the representation.” New York State 
Bar Association Opn. No. 789 (2005), p. 3. 
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seeking the advice is itself a violation of those standards. The Code does not obligate a lawyer 
to tell a client how the lawyer has reached a conclusion concerning a particular matter of 
professional responsibility.” New York State Bar Association Opn. No. 789 (2005), p. 3.   

While rule 1.4 is not identical to New York’s Rule of Professional Conduct 1.4 governing 
disclosure to clients,8/ the same reasoning set forth in the New York opinion would apply under 
California ethics rules and law: adhering to professional rules and standards is an inherent part 
of a lawyer’s representation of a client.9/ Accordingly, the fact that a lawyer has secured legal 
advice concerning such compliance would not normally constitute a “significant development” 
the lawyer is required to disclose.   

In many instances, however, it may be necessary for the lawyer to disclose to the client the 
conclusions reached as part of that consultation. For example, if Lawyer determined as part of 
the consultation with Outside Counsel that the rules required Lawyer to advise Client that 
additional documents must be produced to the other side, Lawyer would have an obligation to 
disclose that fact to Client, and may need to explain the reasoning behind the decision reached.  
Lawyer would not be required to disclose to Client the fact that Lawyer reached the decision 
concerning document production as the result of a consultation with Outside Counsel, but 
would be permitted to do so. 

Consistent with this analysis, Lawyer here acted in accordance with his ethical obligations.   

2. Hypothetical Two: Ethical Obligations Arising from Lawyer’s Consultation With 
Outside Counsel Concerning Possible Negligence in the Representation   

In the second scenario presented, Lawyer consults Outside Counsel regarding his concern about 
a possible error – failing to file the cross-complaint within the applicable limitations period –
which, if Lawyer is correct that the limitations period has lapsed, could potentially prejudice 
Client and give rise to a claim by Client against Law Firm. This situation implicates possible 
conflicts of interest, and may give rise to certain obligations owed by Lawyer to Client. 

As a general rule, a conflict arises between Client and Lawyer/Law Firm when their interests 
become adverse, including when there is a significant risk that the lawyer’s representation of 
the client may be materially limited by his or her own interests. Rule 1.7(b); see, e.g., Stanley v. 
Richmond, supra, 35 Cal.App.4th at p. 1086. Lawyers have a continuing obligation to monitor 

8/  New York rule 1.4 governs communication with clients, which requires an attorney, among other things, to 
“promptly inform the client of . . . material developments in the matter including settlements or plea deals.”   
9/  While the California rules do not contain an express exception to the duty of confidentiality allowing an 
attorney to seek legal advice concerning his or her own legal situation, unlike ABA Model Rule 1.6, case law does 
recognize that attorneys may disclose confidential client information to an attorney for the purpose of seeking 
legal advice. See, e.g., Chubb & Sons v. Superior Court (2014) 228 Cal.App.4th 1094 [176 Cal.Rptr.3d 389]; Fox 
Searchlight Pictures Inc. v. Paladino (2001) 89 Cal.App.4th 294 [106 Cal.Rptr.2d 906]; and Cal. State Bar Formal 
Opn. No. 2012-183.  
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their client relationships for conflicts, whether, for example, in the form of a newly discovered 
claim by one client against another client of the firm, a witness disclosed to testify against a 
client and with whom a lawyer has a professional relationship, or an adverse interest 
developing between the lawyer and the client. If a lawyer becomes aware of facts that may give 
rise to a conflict, the lawyer must take action to investigate, analyze the situation and take any 
additional steps required by the rules. What the lawyer may not do in the course of such 
investigation and analysis is take any actions that could prejudice the interests of his or her 
client in the ongoing representation.          

In the second hypothetical, at the initial point of the consultation, when Lawyer first raises the 
possibility with Outside Counsel that he has committed a prejudicial error but is not yet certain 
that he has committed an error, any conflict between Lawyer and Client is only a possible one 
that, under these facts, has not affected his representation of Client. Lawyer’s concern may be 
unfounded, either because he was incorrect in his understanding of the deadline for filing a 
cross-complaint, or because there may be options for relief from any deadlines that had 
passed. Therefore, under these facts, Lawyer and Law Firm do not yet know whether their 
interests give rise to a significant risk of a material limitation to the representation. At that 
point there is not yet a duty to inform Client; however, Lawyer and Law Firm owe Client a duty 
to investigate further. 

Lawyer’s actions in seeking legal advice as to whether he committed an error, his obligations to 
Client, and possible remedial measures to protect the client are not adverse to Client. “A law 
firm is not necessarily disloyal to a client ‘by seeking legal advice to determine how best to 
address [a] potential conflict [with a current client].’” Palmer v. Superior Court, supra, 231 
Cal.App.4th at p. 1233 (citing RFF Family Partnership, LLP v. Burns & Levinson LLP (2013) 465 
Mass. 702 [991 N.E.2d 1066, 1078]).10/ “The attorney's and client's interests are likely to 
dovetail insofar as the attorney seeks to resolve the dispute to the client's satisfaction, or 
determine through consultation with counsel what his or her ethical and professional 
responsibilities are in order to comply with them.”  Id. at p. 1233-1234.   

The ethical obligations owed to Client once Law Firm is aware that Lawyer erred include the 
duty to disclose the relevant facts to Client. Beal Bank, SSB v. Arter & Hadden, LLP, supra, 42 
Cal.4th at p. 514. The disclosure would likely include the fact that the deadline to file a cross-
complaint had passed; that Lawyer failed to file a cross-complaint; that the error cannot be 
remedied; and that the client no longer has the opportunity to seek its own breach of contract 
claims against the opposing party. Lawyer and Law Firm may disclose other facts that may bear 
upon Client’s decision regarding how to proceed, including (as applicable) the possible impact 

10/  Important policy reasons support this conclusion, including the desire to encourage lawyers to seek legal 
advice to understand ethical and other obligations to their client and to promote early detection of potential 
problems, which is usually in the client’s best interests as well. See, Chambliss, The Scope of In-Firm Privilege 
(2005) 80 Notre Dame L.Rev. 1721, 1758; see also Stock v. Schnader Harrison Segal & Lewis LLP (2016) 142 A.D.3d 
210, 235 [35 N.Y.S.3d 31]; RFF Family Partnership, LLP v. Burns & Levinson, LLP (Mass. 2013) 465 Mass. 702 [991 
N.E.2d 1071-72]. 
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of the lost cross-complaint upon Client’s potential recovery and handling of the case.11/  Lawyer 
and Law Firm should not advise Client as to its rights against the firm, or whether the actions 
constitute malpractice. Lawyer and Law Firm have a conflict of interest that bars them from 
advising the Client on those issues and should consider advising Client to consult independent 
counsel concerning the circumstances.12/ As noted above, rule 1.4(a)(4) requires Lawyer to 
explain the ethical limitations that prevent her from giving such advice when she knows that 
the client expects it. In addition, Lawyer should consider whether such explanation is required 
under Rule 1.4 (a)(3) to ensure that the Client is reasonably informed concerning the 
consequences of this significant development in the case. 

As part of the required disclosure, must Lawyer or Law Firm disclose to Client that he or it has 
consulted Outside Counsel? The answer depends on whether the consultation with Outside 
Counsel is itself a significant development relating to the representation under rule 1.4.  In this 
situation, if Lawyer discloses to Client the facts set forth above, Client will be in a position to 
understand the circumstances and assess the situation. The additional fact that Lawyer 
consulted Outside Counsel to make the determination that the statute had run and/or to advise 
Lawyer as to his obligations to Client would not appear under these facts to constitute a 
significant fact concerning the Client’s representation, as who made the determination makes 
no difference to what happened or what options are available for moving ahead at this point.  
There may be other situations, however, where consultation with Outside Counsel would 
constitute a fact that a lawyer should disclose to a client pursuant to rule 1.4. 

Once Law Firm knows that Client has a potential claim, Law Firm must consider carefully 
whether it may ethically continue to represent Client or whether it should withdraw.  
Consistent with rule 1.7(d), Law Firm should not continue to represent the client unless it 
reasonably believes that it will be able to provide competent and diligent representation, 
including by exercising independent judgment on Client’s behalf. If Law Firm concludes it can 
ethically continue to represent Client, it should seek the Client’s informed written consent to 
proceed with the representation.   

Under the second hypothetical presented, Lawyer and Law Firm acted in compliance with their 
ethical obligations. Once Outside Counsel determined that Lawyer committed an error that 
could materially prejudice Client by failing to file the cross-complaint within the limitations 
period, Lawyer informed Client of the relevant circumstances, including the facts surrounding 
the error, and explained that as a result Law Firm and Client had a conflict of interest. Lawyer 
also advised Client to consider seeking the advice of independent counsel as to whether to 

11/   A determination of what information must be disclosed to a client in a particular situation is a fact-intensive 
inquiry, and this opinion does not purport to instruct a lawyer as to what facts must be disclosed in all 
circumstances.  See Beal Bank, SSB v. Arter & Hadden, LLP, supra, 42 Cal.4th at p. 514. 
12/     Even if a lawyer could obtain the client’s informed wrriten consent to such a conflict, the lawyer would not be 
able to  meet the further requirement of rule 1.7(d)(1) that the lawyer reasonably believe that he or she could 
provide reasonably competent and dilgent representation to the client on such a claim. 
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continue to be represented by Law Firm, and sought informed written consent to continue such 
representation.    

3. Hypothetical Three: Do Lawyer’s Ethical Obligations Change if Counsel Consulted is 
Firm In-House Counsel  

The third hypothetical is a variant on the first two. If, instead of seeking legal advice from 
Outside Counsel, Lawyer consults Firm In-House Counsel, do any of the ethical obligations 
Lawyer (and Law Firm) owe to Client in either of those two scenarios change? 

For the past few years, there has been considerable attention given to law firm in-house 
counsel and whether law firms may assert the attorney-client privilege with respect to 
communications with law firm in-house counsel regarding current clients.13/ Courts have 
acknowledged potential benefits to clients of having law firm in-house counsel available to 
advise lawyers concerning their ethical and professional obligations, including the opportunity 
to enhance ethical compliance, early identification of potential problems or mistakes, and the 
possibility of rectifying those mistakes. “. . . [P]ublic policy encourages lawyers to consult with 
their in-house counsel to understand and comply with their professional responsibilities and 
ethical restraints.” In re: SonicBlue Inc., supra, 2008 WL 170562, *9. “The court recognizes that 
law firms should and do seek advice about the their legal and ethical obligations in connection 
with representing a client and that firms normally seek this advice from their own lawyers. 
Indeed, many firms have in-house ethics advisers for this purpose.” Thelen Reid & Priest LLP v. 
Marland, supra, 2007 WL 578989, *7.   

Questions have been raised about whether imputation rules make it ethically impermissible for  
law firm in-house counsel to advise the firm on matters concerning current clients. However, in 
recent cases, courts have rejected that view in certain instances. “[T]here is nothing in the 
language or commentary to [Model Rule 1.10(a), the imputation rule] to suggest that the rule 
of imputation was meant to prohibit an in-house counsel from providing legal advice to his own 
law firm in response to a threatened claim by an outside client.” RFF Family Partnership, supra, 
991 N.E.2d at p. 1078-79; see also Stock v. Schnader Harrison, supra, 142 A.D.3d at p. 233.  
Because we conclude that the act of seeking advice regarding a lawyer’s ethical obligations 
does not create a conflict, we do not believe imputation applies. 

13/  See, e.g., Edwards Wildman Palmer, supra, 231 Cal.App.4th 1214;  Loop AI Labs Inc. v. Gatti, 2016 WL 730211 
(N.D. Cal. 2016) (rejecting fiduciary exception to privilege); Thelen Reid & Priest v. Marland, 2007 WL 578989 (N.D. 
Cal. 2007); In re: SonicBlue Incorporated, 2008 WL 170562 (Bankr. N.D. Cal. 2008); Landmark Screens, LLC v. 
Morgan, Lewis & Bockius LLP, 2010 WL 289858 (N.D. Cal. January 15, 2010); and  E-Pass Technologies, Inc. v. Moses 
& Singer, LLP, 2011 WL 3794889 (N.D. Cal. August 26, 2011). Recent cases nationally on this issue are Stock v. 
Schnader Hartisan Segal & Lewis LLP (2016) 142 A.D.3d 210 [35 N.Y.S.3d 31]; Crimson Trace Corporation v. Davis 
Wright Tremaine LLP (2014) 355 Or. 476 [326 P.3d 1181]; RFF Family Partnership, LP v. Burns & Levinson, LLP, 
supra, 991 NE.2d 1066; and  St. Simons Waterfront, LLC v. Hunter, Maclean, Exley & Dunn, P.C. (2013) 293 Ga. 419 
[746 SE.2d 98].   
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In Hypothetical One, Lawyer seeks advice concerning his ethical obligations and compliance, a 
situation which we opine does not in itself give rise to a conflict between Lawyer and Client.  
The ethical obligations Lawyer and Law Firm owe Client in that circumstance are therefore the 
same whether Firm In-House Counsel or Outside Counsel is involved.   

Hypothetical Two concerns Lawyer’s consultation with Outside Counsel concerning whether or 
not he has committed negligence, and if so, what his next steps may be. Does the ethical 
analysis change if that initial consultation is with Firm In-House Counsel? We conclude in 
Hypothetical Two that the act of Lawyer’s seeking legal advice concerning his possible error and 
his resulting ethical obligations to Client does not itself create a conflict between Law Firm and 
Client. Once Law Firm concludes that Lawyer has committed an error and Client has a possible 
claim against the Firm, there is a potential conflict that triggers a duty to disclose and to seek 
informed written consent to continued representation under the conflicts rules.    

Based on our analysis, there is no reason to treat differently a consultation by Lawyer with Firm 
In-House Counsel under the facts described. Law Firm necessarily must do the analysis required 
by the rules to determine its ethical obligations to client and the options available to both Client 
and Law Firm. Whether that analysis is performed by Lawyer himself, a colleague, Firm In-
House Counsel or Outside Counsel, there is no conflict that prevents any lawyer from 
undertaking that preliminary task; in fact, the rules require that lawyers consider and analyze 
possible conflicts. Further, as noted in case law and commentary, there are potential benefits 
to the client and the law firm of having in-house counsel involved, including accessibility and 
timing. Of course, once Firm In-House Counsel concludes that Lawyer committed an error, at 
that point, just as when Outside Counsel is involved, Law Firm must make appropriate 
disclosure to Client of the material facts, and must carefully consider whether continued 
representation is possible and under what terms, or whether Law Firm must withdraw.   

The last question is whether the participation of Firm In-House Counsel must be disclosed to 
Client at any stage in the fact scenarios set forth in Hypotheticals One and Two.14/ For the 
situation described in Hypothetical One, where lawyer seeks advice on compliance with ethical 
obligations and rules only, there is no reason Lawyer must disclose to Client that he consulted 
Firm In-House Counsel. Both Lawyer and Client have an interest in ensuring that Lawyer meets 
ethical obligations, and therefore the consultation itself is not a material development that 
must be disclosed pursuant to rule 1.4(a)(3). 

With regard to Hypothetical Two, under the facts present here, there appears to be no 
requirement to disclose Firm In-House Counsel’s involvement to Client, just as there was no 
requirement to disclose the role played by Outside Counsel. However, as with respect to the 

14/  Some law firms include a provision in their representation agreements that states that law firm may consult its 
own in-house counsel, and seeks the client’s agreement that it may do so.  Such provisions usually also state such 
consultation will be privileged between the law firm and its counsel. To date, no California courts have opined as 
to the effect of such a clause, either upon a law firm’s ethical obligations to the client or applicability of the 
attorney-client privilege.  
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participation of Outside Counsel, there may be facts in a given situation that would cause the 
participation of Firm In-House Counsel to be a material development. In that instance, Law Firm 
would have an obligation to disclose under rule 1.4(a)(3).   

 
CONCLUSION 

A lawyer’s seeking legal advice concerning ethical obligations owed to a client does not by itself 
create a conflict with the client. Once a lawyer becomes aware that he or she has committed an 
error that could prejudice the client, the lawyer ethically may seek legal advice concerning 
obligations to the client and options available, but must comply with the rules governing 
disclosure to clients and conflicts of interest. The lawyer’s ethical obligations in that situation 
do not vary whether he or she seeks legal advice from a lawyer outside the firm or law firm in-
house counsel.  

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of 
the State Bar of California. It is advisory only.  It is not binding upon the courts, the State Bar of 
California, its Board of Trustees, any persons, or tribunals charged with regulatory 
responsibilities, or any licensee of the State Bar. 
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THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2019-198 

ISSUE: May an attorney who is required to withdraw from representing a client 
under rule 1.16(a), because the client’s claim lacks merit, ethically settle 
the action before withdrawing from the representation? 

  
DIGEST: An attorney who has concluded that a client’s claim lacks merit and 

cannot be pursued without violating the Rules of Professional Conduct or 
the State Bar Act is required to withdraw from the representation. Before 
withdrawing, the attorney must take reasonable steps to avoid 
reasonably foreseeable prejudice to the rights of the client. Such 
reasonable steps may include settling the claim if the attorney can do so 
consistent with the attorney’s duty of truthfulness. 

    
AUTHORITIES 
INTERPRETED: Rules 1.16, 3.1, 3.4, and 4.1 of the Rules of Professional Conduct of the 

State Bar of California.1/

Business and Professions Code sections 6068(c), 6068(d), 6106, and 
6128(a). 

STATEMENT OF FACTS 

Attorney commences a legal action for Client based on alleged false statements made to Client 
by the Client’s former business partner. During the course of protracted discovery in the case, 
Attorney learns that the uncontroverted evidence refutes the Client’s claims. Attorney has 
therefore concluded that Client’s case lacks merit and Attorney must withdraw under rule
1.16(a).2/ Attorney advises Client of his conclusion and that he is ethically obligated to withdraw 
from representing her. Attorney requests from Client consent to dismiss the case or, 
alternatively, offers to delay his withdrawal to allow Client time to attempt to retain other 
counsel. Client does not consent to outright dismissal of the case, but instead asks Attorney to 

                                                
1/ Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional Conduct 
of the State Bar of California. 
2/  This opinion addresses the ethical obligations applicable when an attorney concludes that he or she is in a 
mandatory withdrawal situation under rule 1.16(a) on the basis that a claim lacks merit. For purposes of this 
opinion, the Committee assumes the attorney has correctly concluded that he or she is in such a mandatory 
withdrawal situation, and does not address all of the ways that a mandatory withdrawal situation may arise. 
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attempt to settle the case before withdrawing because Client is concerned that finding 
replacement counsel will be difficult and that dismissing the case outright may expose her to 
liability to the defendant. Notwithstanding Attorney’s ethical prohibition against proceeding to 
trial, may Attorney nonetheless attempt to settle the case with the defendant before 
withdrawing?3/

DISCUSSION 

1. When is an Attorney Ethically Prohibited from Proceeding to Trial on a Claim? 

An attorney is ethically prohibited by rule 1.16(a) from proceeding to trial in certain limited 
circumstances. 

Withdrawal is mandatory if (1) the lawyer knows or reasonably should know that the action is 
being taken without probable cause and for the purpose of harassing or maliciously injuring any 
person; (2) the lawyer knows or reasonably should know that continued employment will 
result in a violation of the Rules of Professional Conduct or the State Bar Act; (3) the lawyer’s 
mental or physical state renders it unreasonably difficult to effectively carry out the 
representation; or (4) the lawyer is discharged by the client. Rule 1.16(a)(1)-(4). 

Similar to the language in rule 1.16(a)(1), rule 3.1 (Meritorious Claims and Contentions) 
prohibits a lawyer from bringing or continuing an action “without probable cause and for the 
purpose of harassing or maliciously injuring any person.” Rule 3.1(a)(1) (emphasis added). Here, 
Attorney has concluded that the evidence refutes Client’s claims, but there is no indication that 
Client has pursued the case for the purpose of harassing or maliciously injuring a person. In 
fact, Client may still believe the facts Client presented to Attorney even though Attorney has 
concluded that those facts are not true. Under these circumstances, rule 3.1(a)(1) is not 
implicated and withdrawal is not mandated under rule 1.16(a)(1).4/  

Rule 3.1(a)(2) prohibits an attorney from presenting a claim in litigation “that is not warranted 
under existing law, unless it can be supported by a good faith argument for an extension, 
modification, or reversal of the existing law.” The phrase “warranted under existing law” is not 
defined in the rule or the cases applying the predecessor to rule 3.1, former rule 3-200. Statutes
using the same language apply only to “claims, defenses, and other legal contentions,” not to 

                                                
3/  This question was left unanswered in the case Estate of Falco (1987) 188 Cal.App.3d 1004, 1015 n. 11 [223 
Cal.Rptr. 807] (“We refrain from determining the corollary issue of whether an attorney who is ethically prohibited 
from proceeding to trial in a case the attorney believes lacks merit is similarly prohibited from settling the case.”). 
4/  While not the situation addressed directly here, the analysis in this opinion would seem to also apply where an 
attorney knows a claim lacks probable cause and is being pursued to harass or maliciously injure another person 
and therefore must withdraw under rule 1.16(a)(1). 
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“factual contentions,” which are treated separately. (See Cal. Civ. Proc. Code § 128.7(b)(2) and
(3); Fed. R. Civ. P. 11(b)(2)-(4).)    

Under the State Bar Act, an attorney has a duty to “counsel or maintain those actions, 
proceedings, or defenses only as appear to him or her legal or just.” (Bus. & Prof. Code 
§ 6068(c).) Thus, an attorney’s continued employment in a case that the attorney knows is not 
“legal or just” will violate the State Bar Act. The terms “legal or just” are not defined in the 
statute, but subsection (c) has been interpreted as ensuring that attorneys only bring 
complaints and maintain arguments that “are supported by law or facts.” Canatella v. Stovitz 
(N.D. Cal. 2005) 365 F.Supp.2d 1064, 1077. 

Here, the facts Attorney has uncovered since the case was filed have caused Attorney to 
conclude that the case lacks merit because the evidence refutes the claims asserted. Thus, 
Attorney’s continued employment is prohibited by Business and Professions Code section 
6068(c) and, to the extent that the lack of evidentiary support means the claim is not 
“warranted under existing law,” by rule 3.1(a)(2). Attorney must therefore withdraw from the 
representation under rule 1.16(a)(2).5/  

2. Although Grounds for Mandatory Withdrawal Exist, May Attorney Nevertheless Settle 
the Case?  

A. Attorney Continues to Have Ethical Duties Even Though Attorney Has 
Concluded Client’s Case Lacks Merit 

Attorney’s ethical duties to Client do not cease because Attorney has determined the case lacks 
merit and Attorney must withdraw. 

Even where grounds for mandatory withdrawal under rule 1.16(a) exist, an attorney may not 
withdraw from representation until the lawyer “has taken reasonable steps to avoid reasonably 
foreseeable prejudice to the rights of the client.” Rule 1.16(d); see also In re Hickey (1990) 50 
Cal.3d 571 [788 P.2d 684]; Kirsch v. Duryea (1978) 21 Cal.3d 303, 311 [146 Cal.Rptr. 218]. In a 
matter pending before a tribunal, even where mandatory grounds for withdrawal exist, the 
duty to take reasonable steps to protect against reasonably foreseeable prejudice lasts until the 
attorney is either formally substituted out of the case or has been relieved as counsel by order 
of the Court. See In the Matter of Riley (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 91, 115. If 
neither substitution nor permission to withdraw is granted, the attorney must continue to 
represent the client and continue to satisfy all ethical and other duties to the client. 

In both In re Hickey and Kirsch, the lawyer concluded that he could no longer represent the 
client because the client’s claims lacked merit. In In re Hickey, the lawyer called the client and
                                                
5/  Attorney’s continued prosecution of Client’s claim may also be sanctionable under Code of Civil Procedure 
sections 128.5 or 128.7 or Federal Rules of Civil Procedure 11. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994166395&pubNum=0004464&originatingDoc=I3c387ff14bf311e584909c6f79ff0614&refType=RP&fi=co_pp_sp_4464_115&originationContext=document&transitionType=DocumentItem&contextData=(sc.Document)
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told her he could no longer represent her, but did nothing to obtain a substitution of attorney 
or to be relieved as counsel by the Court. The lawyer instead let the claims languish, ultimately 
resulting in dismissal. The lawyer was disciplined for, among other things, failing to withdraw in 
accordance with the rules and failing to take steps to avoid reasonably foreseeable prejudice to 
the client. Thus, although the lawyer had determined the case lacked merit and mandatory 
grounds for withdrawal therefore existed, the lawyer could not simply let it be dismissed 
through inaction. 

The attorney in Kirsch did take steps to be relieved as counsel, ultimately obtaining a court 
order relieving him as counsel, but with only two months remaining to bring the case to trial. 
The client thereafter sued the attorney, claiming that his determination that the case lacked 
merit was incorrect and that the withdrawal was too close to the prosecution deadline thereby 
prejudicing the client. The Court rejected the client’s claims, holding “an attorney should not 
seek nonconsensual withdrawal immediately upon determination that the case lacks merit, but 
should delay to give his client an opportunity to obtain other counsel or to file a consensual 
withdrawal.” Kirsch, 21 Cal.3d at 311. This is because when an attorney non-consensually 
withdraws, there is “an obvious inference” that the withdrawal “is not for the client’s purpose 
but for the attorney’s purpose, usually a lack of confidence in the merits of the case.” Id. 6/

Thus, between the time an attorney determines that because a client’s case lacks merit 
withdrawal is mandatory, and the time actual withdrawal from the case occurs, the attorney’s 
obligation to represent the client’s interests remain. 

Here, if Attorney must withdraw because he concludes he is ethically prohibited from 
proceeding to trial with the case, then any successor attorney may face the same ethical 
dilemma. Once Attorney withdraws, then, Client could be left without representation and 
exposed to potential default, entry of a judgment against Client for costs and possibly 
attorneys’ fees, and a potential claim for malicious prosecution against Client. These risks to 
Client could potentially be avoided or mitigated through a settlement of the claims. 

If an attorney may ethically advise a client to dismiss a case that lacks merit, as an attorney 
surely may and in some circumstances must,7/ it stands to reason that the attorney could 

                                                
6/  Although not dealing directly with the issue of mandatory withdrawal, Zamos v. Stroud (2004) 32 Cal.4th 958, 
970 [12 Cal.Rptr.3d 54], is instructive as to an attorney’s duties when he or she concludes that a client’s case lacks 
merit. In Zamos, the Court held an attorney who receives information after commencing an action indicating his 
client’s claims are meritless, but continues to prosecute those claims, may be liable for malicious prosecution, but 
only if the claims are such that “any reasonable attorney would agree are totally and completely without merit.”  
amos, 32 Cal.4th at 971. Under such circumstances, the attorney must either cause the dismissal of the lawsuit or 
withdraw. Id. at 969-70. The Court also suggests that the attorney may (and perhaps must) properly advise the 
client to dismiss the lawsuit: “[B]y advising a client to dismiss a meritless case, the attorney will serve the client’s 
best interest in that the client will avoid the cost of fruitless litigation, and the client’s exposure to liability for 
malicious prosecution will be limited.” Zamos, 32 Cal.4th at 969-70. 
7/  See Zamos v. Stroud (2004) 32 Cal.4th 958, 970 [12 Cal.Rptr.3d 54]. 
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attempt to protect her client’s interests by effectuating a dismissal through a negotiated
settlement on whatever terms the opposing side is willing to accept. Such terms generally
would include a release so that the case could be dismissed without exposing the client to 
further liability or expense. This is consistent with Kirsch and In re Hickey, which make clear that 
an attorney who concludes a client’s case lacks merit may not simply abandon the client’s cause 
without taking steps to protect the client. We have found no authority that would prohibit 
Attorney under the circumstances present here from attempting to negotiate a settlement of 
Client’s claims.8/

B. The Steps Attorney May Take to Avoid Prejudice May Be Tempered Because 
Attorney Has Knowledge that the Case Lacks Merit 

Although Attorney may seek to settle the case, his ability to advocate for settlement may be 
significantly limited by his duty of truthfulness, in multiple respects. 

First, in seeking to negotiate a settlement, an attorney may not make affirmative material 
misstatements of fact concerning the merits of the claim, by, for example, falsely stating that 
certain evidence will support liability or damages recoverable against the defendant, when the 
Attorney now knows that in fact it will not do so. See Cal. State Bar Formal Opn. No. 2015-194 
(Puffing in Negotiations); Kotlar v. Hartford Fire Ins. Co. (2000) 83 Cal.App.4th 1116, 1123 [100 
Cal.Rptr.2d 246] (duty of zealous advocacy is limited by “the bounds of the law”); Business and 
Professions Code sections 6068(d) (an attorney must use “for the purpose of maintaining the 
causes confided to him or her those means only as are consistent with truth”), 6106 
(prohibiting attorneys from engaging in any acts involving moral turpitude or dishonesty), and 
6128(a) (attorney engaging in “any deceit or collusion” with the intention of deceiving any party 
is guilty of a misdemeanor). “[A] lawyer communicating on behalf of a client with a nonclient 
may not knowingly make a false statement of material fact to the nonclient [citation], and may 
be liable to a nonclient for fraudulent statements made during business negotiations.” Vega v. 
Jones, Day, Reavis & Pogue (2004) 121 Cal.App.4th 282, 291 [17 Cal.Rptr.3d 26]. Rule 4.1 
likewise prohibits lawyers from knowingly making “a false statement of material fact or law to a 
third person.” 

                                                
8/  While the court in Zamos v. Stroud (2004) 32 Cal.4th 958, 970 [12 Cal.Rptr.3d 54] held that, to avoid liability 
for malicious prosecution, an attorney who concludes that a case is “totally and completely without merit” must 
either cause the dismissal of the case or withdraw (id. at 970), the court does not address the issue of whether 
dismissal of the case can be achieved through settlement. It seems however that the factors articulated by the 
Zamos court in support of its holding, such as the efficient administration of justice and reduction of burden on the 
courts and defendants resulting from the dismissal of meritless claims (id. at 969-70), would apply to any dismissal, 
whether achieved as part of a settlement or filed independent of settlement. We see nothing in the Zamos 
decision that would prohibit an attorney from negotiating a dismissal of a case through settlement. Consistent 
with the Zamos decision, if not able to negotiate a dismissal or obtain client consent to dismiss, however, the 
attorney must withdraw. 
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Second, in negotiating any settlement, an attorney may not conceal information material to the 
negotiations in violation of a duty to disclose. Acts of moral turpitude prohibited by Business 
and Professions Code section 6106 “include concealment as well as affirmative 
misrepresentations.” In the Matter of Loftus (Review Dept. 2007) 5 Cal. State Bar Ct. Rptr. 80, 86. 
“‘[N]o distinction can . . . be drawn among concealment, half-truth, and false statement of 
fact.’” In the Matter of Dale (Review Dept. 2005) 4 Cal. State Bar Ct. Rptr. 798, 808 (quoting In 
the Matter of Chestnut (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 166, 174. Similarly, it is 
unethical for an attorney to make implicit misrepresentations in settlement negotiations. See 
Cal. State Bar Formal Opn. No. 2015-194 (discussing examples of implicit misrepresentations) 
and ABA Formal Opn. No. 06-439. 

Third, lawyers may not knowingly assist the client in negotiating a settlement based upon prior 
material misrepresentations or wrongful concealment of material facts concerning the merits of 
the claim. Rule 4.1 prohibits lawyers from knowingly failing to disclose material facts to third 
parties “when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client,” 
unless disclosure is prohibited by the lawyer’s duty of confidentiality under rule 1.6 and 
Business and Professions Code section 6068(e). Moreover, in Cal. State Bar Formal Opn. No. 
2013-189, we opined that, although attorneys generally do not have a duty to correct material 
errors of opposing counsel, when the error is induced by the attorney’s conduct constituting 
“deceit, active concealment or fraud,” the failure to alert opposing counsel of the error is 
unethical. Lawyers are further prohibited by rule 3.4 from suppressing “any evidence the lawyer 
or the lawyer’s client has a legal obligation to reveal or produce.”9/ Rule 3.4(b). Thus, here, for 
example, if Attorney’s conclusion that the case lacks merit was based on information wrongfully 
concealed from the opposing side during discovery, Attorney may be ethically prohibited from 
settling the case before withdrawing, unless the misrepresentation or concealment is corrected 
before negotiating a settlement of the claim.10/  

On the other hand, if the evidence that has caused Attorney to conclude the claim is meritless is 
not known to the other side but neither Attorney nor his client was or is under a duty to 
provide it to the other side, then Attorney may be able to negotiate a settlement so long as his 
statements are truthful and do not violate a duty to disclose. In this scenario, Attorney would 

                                                
9/  A legal obligation to reveal or produce may arise under applicable discovery rules and statutes, or may arise 
outside of the discovery context in certain circumstances. In the family law context, for example, parties owe each 
other fiduciary duties, including duties to immediately, fully, and accurately update and augment financial 
disclosures to the extent there are material changes so that at the time an agreement is entered, each party will 
have full and complete knowledge of the relevant underlying facts. See, e.g., Cal. Fam. Code §§ 721, 1100, 1101, 
2100. Similar duties exist for criminal prosecutors. An attorney may not ethically negotiate a settlement where the 
attorney knows an affirmative obligation to disclose accurate and complete information material to the settlement 
negotiation has not been fulfilled. 
10/  Similarly, if information material to a decision to settle the case is required to be disclosed under rule 4.1(b) 
but has not or cannot be disclosed without violating rule 1.6, the attorney cannot ethically settle the case, unless 
the client consents to the disclosure of the confidential information. 
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need to consider whether prior statements made to the adverse party could be considered 
false or misleading in light of the new information Attorney has gained. 

Attorney’s compliance with these obligations may often limit the ability to make a persuasive 
demand going beyond an exchange of releases or to accept a prior offer from defendant that 
does not reflect an awareness of the evidence refuting liability. Assuming, however, that the 
Attorney fully complies with the foregoing obligations of truthfulness, the Attorney may 
properly seek to settle the claim on whatever terms can be obtained, even if the resulting 
settlement involves some payment to the Client in exchange for releasing the claim. 

Under our facts, Attorney concluded that the Client’s case lacks merit through the discovery 
process, suggesting that both sides had a fair opportunity to learn the information Attorney 
possesses. There is no suggestion that Client or Attorney, for example, falsified evidence or 
failed to disclose material information that they were under a duty to disclose, or that any 
conduct or activity by Attorney or Client constitutes fraud, deceit or concealment. Thus, while 
Attorney’s advocacy of Client’s position may be tempered by his duty of truthfulness, he may 
ethically attempt to settle the claim on whatever terms that can be negotiated. 

CONCLUSION 

Even when an attorney determines withdrawal is required because the client’s claim lack merit, 
reasonable steps must be taken to avoid reasonably foreseeable prejudice to the client before 
withdrawal. Those steps could include delaying withdrawal to allow the client to attempt to 
retain other counsel, continuing to take the steps necessary to preserve the claim, advising 
client to dismiss the case, and/or negotiating to settle the claim, provided a settlement could be 
negotiated consistent with the attorney’s ethical obligations of truthfulness. The attorney may 
not make any false statements about the merits of the client’s claim in the course of the 
settlement process and may not be able to negotiate terms of settlement at all if doing so 
would be based on the wrongful concealment of information material to determining the 
merits of the case and required to be disclosed. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of 
the State Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of 
California, its Board of Trustees, any persons, or tribunals charged with regulatory 
responsibilities, or any licensee of the State Bar. 
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THE STATE BAR OF CALIFORNIA 
STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION NO. 2019-199 

ISSUES: What are an attorney’s ethical obligations regarding a profile of the 
attorney posted on a professional directory website maintained by a 
third-party? 

DIGEST: An attorney is not responsible for the content of an attorney’s profile on 
a professional online directory and rating website created and 
maintained by a third-party. However, if the attorney chooses to exercise 
control over the profile’s content by “adopting” the profile on the 
directory itself or otherwise using the profile to market the attorney’s 
practice, the attorney becomes responsible for its content. When an 
attorney uses the profile to market the attorney’s practice, the profile 
becomes a communication about the attorney’s services by or on behalf 
of the attorney, and consequently the attorney must comply with the 
relevant advertising rules. This means the attorney cannot post or induce 
another to post content that is false or misleading, and must undertake 
reasonable efforts to correct any such content. 

In addition, if third-party testimonials are posted on the profile, the 
attorney should take reasonable steps to ensure that such testimonials 
are not presented so as to lead a reasonable person to form an 
unjustified expectation that the same results could be obtained for other 
clients in similar matters. An appropriate disclaimer or qualifying 
language often avoids creating unjustified expectations. An attorney who 
abandons a profile on a third-party directory has no further obligation to 
correct false or misleading content contained in the profile. An attorney 
abandons the profile by taking reasonable steps to alert the public that 
the attorney is no longer monitoring the profile such as posting a notice 
of that fact on the profile as well as ceasing to use it in marketing the 
attorney’s practice. 

AUTHORITIES 
INTERPRETED: Rules 7.1 and 7.2 of the Rules of Professional Conduct of the State Bar of 

California.1/

Business and Professions Code section 6106. 

                                                
1/ Unless otherwise indicated, all references to rules in this opinion will be to the Rules of Professional 
Conduct of the State Bar of California in effect as of November 1, 2018. 
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STATEMENT OF FACTS 

Attorney visits an online professional directory website. The site has a separate profile page for 
Attorney, which includes “Background Information,” with things like the name of Attorney’s 
current firm, email address, and other contact information; the undergraduate and law schools 
from which Attorney graduated; Attorney’s areas of practice; and a statement that Attorney 
has no record of discipline. The profile also includes a numerical rating of Attorney, which the 
site asserts is a measure of Attorney’s professional competency, accomplishments, and 
reputation. 

The web host has set up the site in segments, giving Attorney different rights to edit or post 
depending on the segment. As to the segment containing Attorney’s Background Information, 
Attorney may correct any errors once Attorney has “adopted” Attorney’s profile listing. 
Attorney can adopt Attorney’s profile by clicking a button on the site, which verifies that 
Attorney is the profiled attorney, and Attorney’s profile thereafter indicates to anyone who 
views it that Attorney has formally adopted it. 

A second segment on the site allows Attorney to post any information Attorney wishes about 
Attorney’s qualifications, experience, activities, publications, and the like. 

A third segment is reserved for content generated by third parties – things like comments, 
testimonials, and reviews of Attorney’s performance by clients, peers, or other interested third 
parties. Under the site’s policies, Attorney is not permitted to correct, edit, or delete 
information in this segment; only the third-party authors of the material posted there may do 
so. 

Attorney adopts the profile and corrects some errors in the Background Information. Later 
Attorney posts information in the second segment of the site, including a list of legal articles 
Attorney has written and some accomplishments not directly related to Attorney’s law practice, 
including serving on the board of directors of a nonprofit charity, and coaching Attorney’s 
daughter’s soccer team. Attorney also notes Attorney’s award as a “Five-Star Lawyer” from 
another national attorney evaluation website. 

In the hopes of increasing Attorney’s ranking on the site itself, Attorney also convinces 
Attorney’s sister, who has never used Attorney’s services and has no real knowledge of the 
quality of Attorney’s professional abilities, to post a favorable review, extolling Attorney’s 
handling of a fictitious case. 

Attorney also asks Client, for whom Attorney actually and successfully completed a 
representation, to post a testimonial reviewing Attorney’s performance. Client, acting alone, 
posts a testimonial that inaccurately Attorney’s background and experience, and incorrectly 
states the amount obtained in settlement. 

Attorney asks Client to post an edited testimonial with the incorrect factual information 
corrected, but Client refuses. Attorney then asks the website to correct the inaccuracies. 
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The website administrator refuses; Attorney then asks the administrator to delete the 
testimonial and the administrator again refuses. Finally, Attorney posts the following in the 
segment of the site where Attorney is allowed to post material: 

TO ANY READERS OF A CLIENT TESTIMONIAL OR OTHER THIRD-PARTY REVIEW OF 
MY PERFORMANCE AS PART OF THIS PROFILE: PLEASE REALIZE THAT SUCH 
TESTIMONIAL OR REVIEW DOES NOT CONSTITUTE A GUARANTEE, WARRANTY, 
OR PREDICTION REGARDING THE OUTCOME OF YOUR LEGAL MATTER, AS THE 
FACTS AND CIRCUMSTANCES OF EACH CASE DIFFER. 

PLEASE ALSO REALIZE THAT THE POLICIES OF THE WEBSITE DO NOT PERMIT ME 
TO EDIT ANY CLIENT OR OTHER THIRD-PARTY’S REVIEWS OR TESTIMONIALS ON 
MY PROFILE, AND THUS I CANNOT ATTEST TO THE FACTUAL ACCURACY OF THE 
STATEMENTS MADE IN ANY SUCH REVIEWS OR TESTIMONIALS. 

Attorney thereafter posts a link to the online directory profile on Attorney’s own professional 
website, and encourages anyone interested in Attorney’s qualifications to view Attorney’s 
profile on the third-party site. 

After several months, Attorney abandons the profile. Attorney no longer posts information to 
it, removes the link from Attorney’s professional website, no longer urges clients or others to 
view Attorney’s profile on the third-party site, and posts a note in that segment of the website 
where Attorney is allowed to post that Attorney is no longer monitoring or using the profile. 

DISCUSSION 

1. When is Attorney’s Conduct Related to Online Directory Sites Subject to Attorney 
Advertising Regulations and Requirements? 

All media an attorney uses to promote the attorney’s professional legal services is regulated by 
rules 7.1 and 7.2 of the California Rules of Professional Conduct. See also California State Bar 
Formal Opn. No. 2001-155.2/ The rules prohibit an attorney from making a communication 
about the attorney or the attorney’s services that is false or misleading.3/ Rule 7.1, Comment [4] 
further states: “[a] communication that truthfully reports a lawyer’s achievements on behalf of 
clients or former clients, or a testimonial about or endorsement of the lawyer may be 

                                                
2/ The ethics opinions cited herein may refer to Rules of Professional Conduct in effect prior to 
November 1, 2018 including, but not limited to, former rule 1-400 (Advertising and Solicitation.) 
3/ Rule 7.1 provides: 

(a) A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s 
services. A communication is false or misleading if it contains a material misrepresentation of fact or 
law, or omits a fact necessary to make the communication considered as a whole not materially 
misleading. 
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misleading if presented so as to lead a reasonable person to form an unjustified expectation 
that the same results could be obtained for clients in similar matters without reference to the 
specific factual and legal circumstances of each client’s case.”4/

A “communication” includes “any message or offer made by or on behalf of a lawyer 
concerning the availability for professional employment of a lawyer or a lawyer’s law firm 
directed to any person.” Rule 7.1, Comment [1]. Professional directory websites are available to 
members of the general public and, if used to market the attorney’s services, concern the 
availability for professional employment of the lawyer or firm. A profile becomes “by or on 
behalf” of an attorney when the attorney exercises control over it by adopting it as directed by 
the site itself in order to market the attorney’s practice. The profile would also become “by or 
on behalf” of the attorney if the attorney used the profile to market the attorney’s practice 
even without “adopting” the profile as directed by the site itself. Hence, adoption of the profile, 
or any other use of the profile in an attorney’s marketing of her services, obligates the attorney 
to ensure the information the attorney posts on the profile is truthful and not misleading to the 
public as required by rules 7.1 and 7.2, and to take reasonable steps to ensure that the factual 
content on the profile page posted by others is similarly truthful and not misleading. 

On the other hand, an attorney who is not aware of a profile on a professional directory 
website is not responsible for any information contained thereon, inaccurate or not, because 
the information is not made “by or on behalf” of the attorney. Similarly, an attorney who is 
aware of the profile but takes no action with regard to the profile is also not responsible for its 
content. However, that attorney must not take any action to use or benefit from the profile, for 
example, by linking from the attorney’s website to the profile. Moreover, the attorney must 
correct any misconceptions of a prospective client who approaches the attorney after 
consulting the website profile. For example, if the profile inaccurately states that the attorney 
was a Rhodes scholar and a prospective client were to refer to the attorney having been a 
Rhodes scholar, the attorney must correct the client’s misconception. Otherwise, the attorney 
will benefit from the inaccurate statement of fact. 

In our hypothetical, when Attorney adopted Attorney’s profile and when Attorney linked the 
profile page to Attorney’s own professional website, the profile became a communication by or 
on behalf of Attorney within the meaning of rules 7.1 and 7.2 of the Rules of Professional 
Conduct. Consequently, Attorney was thereafter subject to the ethical obligations flowing from 
those rules regarding Attorney’s profile, including ensuring, to the extent reasonably possible, 
that only accurate, nonmisleading factual information appears on the profile.5/ Such duties last 
until Attorney abandons use of the profile. 

                                                
4/  Business and Professions Code section 6157 et seq. contain provisions regulating attorney 
“advertising” and “advertisements.” These terms, however, are defined as “paid for by, or on behalf of, 
an attorney.”  See Business and Professions Code section 6157(c). Since the facts in this opinion do not 
involve “paid” advertising these sections are not applicable to these facts.    
5/ The Committee does not believe there is any set rule with regard to the frequency with which 
Attorney must revisit Attorney's profile to ensure the continuing accuracy of the information posted on 
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2. Effect of Posting False Information Solicited by Attorney 

Knowingly posting false or misleading information on a profile, or causing others to do so, 
violates the provisions of rule 7.1(a), which prohibits a false or misleading communication 
about the lawyer or the lawyer’s services. A communication is false or misleading if, for 
example, it contains a material misrepresentation of fact or law. Consequently, the posting of 
the false review of Attorney’s services by Attorney’s sister, who had never used those services, 
at Attorney’s request, violates rule 7.1(a). Attorney’s conduct in having the false 
communication posted may also violate rule 8.4, which prohibits an attorney from violating the 
rules of professional conduct through the acts of another, engaging in dishonesty, fraud, deceit 
or reckless or intentional misrepresentation; and may also violate Business and Professions 
Code section 6106, prohibiting “act[s] involving moral turpitude, dishonesty or corruption.” 

3. Effect of Posting Truthful Information and Ratings Information from “Bona Fide” 
Organizations and the Website Itself 

A state may not constitutionally prohibit, or impose discipline for, an attorney’s communication 
of truthful information in an advertisement. (Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. 
Comm’n of N.Y.(1980) 447 U.S. 557, 566 [100 S.Ct. 2343] [holding that truthful commercial 
speech is entitled to constitutional protection]). As such, the posting of the legal articles 
Attorney had written is entirely proper. 

Attorney’s posting of Attorney’s service on the board of directors of a nonprofit charity and 
Attorney’s soccer coaching is also constitutionally protected. (Ibanez v. Florida Dep’t of Business 
and Prof. Regulation (1994) 512 U.S. 136 [114 S.Ct. 2084] [holding an attorney’s truthful 
statements that attorney was a CPA and a Certified Financial Planner in attorney’s advertising 
was constitutionally protected commercial speech without an evaluation of whether such 
information was of value to prospective clients]). Therefore, the posting of Attorney’s nonlegal 
community and business service is proper, and may also be relevant to a legal consumer who 
wants to retain an attorney who is active in the community or has particular experience outside 
of the practice of law.6/

With regard to Attorney’s “Five-Star” rating from a national attorney evaluation organization, 
the Supreme Court has ruled that an attorney’s rating by a bona fide organization with clear 
evaluation standards is also constitutionally protected commercial speech. (See, Peel v. 
Attorney Registration and Disciplinary Comm’n of Illinois (1990) 496 U.S. 91 [110 S.Ct. 2281] 
(“Peel”) [holding an attorney’s statement on his stationery that he was a “Certified Civil Trial 

                                                                                                                                                            
Attorney's profile page after first adopting it or using it to market Attorney's practice. However, to 
ensure compliance with Attorney's ethical obligations, some periodic monitoring of the profile should be 
done.
6/ See also California State Bar Formal Opn. No. 1982-67 (finding that listing the qualifications of firm 
members in letters mailed to nonclients could assist the public in making, “an informed choice of legal 
counsel, although members of the bar should take care that their communications are not false, 
misleading or deceptive.”). 
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Specialist” according to the National Board of Trial Advocacy was constitutionally protected 
because it was not misleading and came from a “bona fide” organization]). 

While Peel establishes that attorneys may reference accolades or ratings from “bona fide” 
organizations in their advertisements, it provided only minimal guidance as to what makes an 
organization “bona fide.” That is, while it made a fact-specific argument in Peel itself that an 
award from the National Board of Trial Advocacy was “bona fide” because the group’s 
standards for bestowing such awards were especially rigorous,7/ the only general direction the 
Court provided as to what makes an organization “bona fide” was dicta. Specifically, the Court 
cautioned that, “if the certification had been issued by an organization that had made no 
inquiry into petitioner’s fitness, or by one that issued certificates indiscriminately for a price, 
the statement, even if true, could be misleading.” (Id. at 102.) 

There is similarly little guidance on this issue by a California court or bar association. However, 
the ethics committees of several other states have addressed the question of what a “bona 
fide” organization is for purposes of legal ratings and awards, and the consensus is that if the 
organization employs a selection methodology based upon objective or other quantifiable 
factors relating to an attorney’s qualifications, such as years of practice, publications, types of 
experience, reputation within the legal community, and client and other third-party 
testimonials, the organization may be considered “bona fide” and the rating or appellation 
awarded by such an organization can be used and cited by the attorney.8/ Some of these 
sources also emphasized Peel’s dicta that an award from an organization which charged or 
accepted a fee for a rating is likely not one from a “bona fide” organization since there is a risk 
of a legal consumer being misled into believing that such an award was a legitimate reflection 
of the attorney’s competence and not merely available for purchase by any attorney with 
sufficient means. (See, e.g., State Bar of Virginia Legal Advertising Opinion A-0114, at 2 

                                                
7/ The Court stated, “NBTA has developed a set of standards and procedures for periodic certification 
of lawyers with experience and competence in trial work. Those standards, which have been approved 
by a board of judges, scholars, and practitioners, are objective and demanding. They require specified 
experience as lead counsel in both jury and nonjury trials, participation in approved programs of 
continuing legal education, a demonstration of writing skills, and the successful completion of a day-long 
examination. Certification expires in five years unless the lawyer again demonstrates his or her 
continuing qualification. NBTA certification has been described as a ‘highly-structured’ and ‘arduous 
process that employs a wide range of assessment methods.’” (Peel v. Attorney Registration and 
Disciplinary Comm’n of Illinois (1990) 496 U.S. 91 , 95 [110 S.Ct. 2281]). 
8/ See e.g., Alaska Bar Association Ethics Opinion 2009-2; State Bar of Arizona Opinion No. 05-03 (July 
2005) (providing that a listing in The Best Lawyers in America was a “bona fide” award); Delaware State 
Bar Association Committee of Professional Ethics, Opinion 2008-2 at 7-8 (stating that an attorney’s 
listing in Super Lawyers and Best Lawyers were “bona fide” awards); State Bar of Iowa Ethics Opinion 07-
04; North Carolina State Bar 2007 Formal Ethics Opinion No. 14; South Carolina Bar Association Advisory 
Opinion 09-10; State Bar of Virginia Legal Advertising Opinion A-0114. See also, In re Opinion 39 of the 
Comm. on Atty. Advertising (2008) 197 N.J. 66, 79 [961 A.2d 722] (vacating ethics opinion which found 
ratings misleading as the result of court case Dwyer v. Cappell (3rd Cir. 2014), 762 F.3d 275 on ground 
that truthful disclosure of such information was protected by the First Amendment). 
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[“However, attorneys may not ethically communicate to the public credentials that are not 
legitimate. For example, if a particular credential or certification is based not upon objective 
criteria or a legitimate peer review process, but instead is available to any attorney who is 
willing to pay a fee, then the advertising of such credential or certification is misleading to the 
public and is therefore prohibited.”].) 

It is thus appropriate for Attorney to post on Attorney’s profile Attorney’s rating as a “Five-Star 
Lawyer” from another national attorney evaluation website if it is based upon objective factors 
relating to Attorney’s qualifications and professional reputation, and not merely purchased by 
Attorney. 

A separate question is whether the numerical rating provided by the third-party’s website itself 
is an award from a “bona fide” organization and thus within the constitutional protections of 
Peel. So long as the site does not require or accept payment by an attorney for providing or 
increasing the attorney’s rating, and the criteria for calculating the rating on the site are in line 
with what other “bona fide” groups use in deciding to bestow an award to an attorney such as 
years in practice, awards, legal publications, reputation, etc., it is likely an attorney website’s 
internal rating does not implicate any ethical concerns and an attorney’s use of it as part of her 
profile would be constitutionally protected. 

4. Testimonials and Reviews by Third Parties 

Online professional directory websites often provide opportunities for clients, peers, and other 
interested third parties to post testimonials, endorsements, and reviews of individual attorneys 
on the attorney’s profile. Rule 7.1 does not hold testimonials or endorsements to be 
presumptively false or misleading, and the rule does not require the use of a disclaimer. 
However, Comment [2] of rule 7.1 states that a communication containing an express 
guarantee or warranty “of the result of  a particular representation” is a false or misleading 
communication under the rule. In addition, Comment [4] of rule 7.1 states that a 
communication that truthfully reports a lawyer’s achievements on behalf of clients or former 
clients, or a testimonial about or endorsement of the lawyer, may be misleading if presented so 
as to lead a reasonable person to form an unjustified expectation that the same results could 
be obtained for other clients in similar matters without reference to the specific factual and 
legal circumstances of each client’s case. Comment [4] notes that an appropriate disclaimer or 
qualifying language “often avoids creating unjustified expectations.”9/

The factually inaccurate testimonial posted by Client presents a number of potential ethical 
problems for Attorney. These problems stem from the fact that rules 7.1 and 7.2 implicitly 
presume the attorney is generally in charge of both the production and distribution of the 
communication, and has editorial control over it. However, when the content comes directly 

                                                
9/  Business and Professions Code sections 6157.2 through 6158.3 still prohibit certain advertising 
practices, require disclaimers under specified circumstances, and create some evidentiary presumptions 
arising from advertising, none of which apply to the facts presented. Accordingly, the committee does 
not address them in this opinion. 
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from clients and other third parties, and these testimonials and reviews are posted on an 
independently-run site, final editorial content of what is said has passed to the clients and third 
parties who author the statements, and to the website administrator who controls their edits. If 
neither  Client nor the administrator will allow the correction of false or misleading content, or 
agree to append an appropriate disclaimer , Attorney is left in a potential ethical quandary – 
being required to take certain measures with regard to a communication about Attorney’s 
services that is on Attorney’s behalf, but being unable to implement them.10/

Under these facts, the Committee believes that common sense dictates that an attorney’s 
reasonable, good faith attempt to meet the requirements of rules 7.1 and 7.2 should be 
sufficient to satisfy the attorney’s ethical obligations. Some steps an attorney should consider 
taking are: 

1. Requesting that the client, or other third-party author of the content, either 
revise the posting to make it accurate and complete so as to be in compliance 
with the attorney’s ethical obligations, or delete the posting altogether. 

2. Requesting that the website administrator correct or remove any inaccurate 
information, add an appropriate disclaimer, or delete the posting altogether. 

Here, Attorney asked Client to post the testimonial concerning Attorney’s performance on a 
third-party website Attorney has adopted and is using to market his practice. Under Comment 
[1] to rule 7.1, the testimonial is a communication made on behalf of Attorney and therefore 
the prohibition against false or misleading communications applies. The testimonial contains 
false  information regarding Attorney’s background and experience, and the amount obtained 
in the settlement. If neither Client nor the website administrator agree to any such changes, 
Attorney must post something on the site in order to satisfy Attorney’s ethical obligation under 
rule 7.1. Such posting must include an appropriate disclaimer or qualifying language as to the 
inaccurate information, or a statement that the editorial policies of the site are such that the 
attorney cannot vouch for the factual accuracy of third-party content, either generally or as 
regards a particular post.11/ Of course, other ethical concerns such as privilege, confidentiality, 
and loyalty may limit the specificity of what can be said by attorney;12/ however, a general 

                                                
10/ In Hassell v. Bird (2018) 5 Cal.5th 522 [234 Cal.Rptr.3d 867], the court ordered the poster of 
defamatory review on Yelp to remove the offending posting from the website. However, the court 
would not compel Yelp to do so, finding that the latter was protected as a provider of an interactive 
computer service under the Communications Decency Act of 1996, 47 U.S.C. section 230. 
11/  The need to post a disclaimer or qualifying language in this case is not based on Comment [4] to rule 
7.1, which deals with “truthful” testimonials or endorsement that can be “misleading,” but rather the 
fact that the testimonial actually contains inaccurate information.    
12/ See, e.g., Los Angeles County Bar Association Professional Responsibility and Ethics Committee, 
Formal Opinion No. 525 (2012) (opining an attorney may respond to website comments from former 
client consistent with client confidentiality and in a response that “is proportionate and restrained.”); 
Bar Association of San Francisco, Opinion No. 2014-1 (opining an attorney may respond to negative 
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statement that attorney cannot correct any inaccuracy in a third-party’s post on the profile due 
to the editorial restrictions imposed by the site’s administrator, or a general disclaimer or other 
qualifying language regarding the inaccurate content, should suffice in most situations. 

Rule 7.1 states nothing about the proximity of a disclaimer or other qualifying language to a 
testimonial or other third-party post that such statements are designed to correct. However, 
with electronic webpages administered by others, it is entirely possible that the disclaimer or 
qualifying language in the segment of the website where the attorney can post information 
might be several “screens” away from the testimonial or review itself, and thus, an interested 
reader would never see it or even know to look for it. In this situation, the Committee believes 
that the attorney can only be ethically required to do what the attorney can reasonably do, and 
that the posting of a disclaimer or other qualifying language as close as reasonably possible to 
the testimonial on the profile should be sufficient to meet the attorney’s ethical obligations. 
The alternative would be to prohibit the attorney from using or adopting the third-party profile 
at all once the attorney discovered that any inaccuracies in third-party postings could not be 
corrected and any required disclaimer or qualifying language could not be placed in a 
prominent enough location to be easily or reliably noticed. This could lead to attorneys 
choosing not to take advantage of such websites in the first place so as to avoid an ethical 
gamble. As we believe attorney profiles in professional online directory and rating websites 
maintained by third parties provide information that some legal consumers value in selecting 
counsel, we believe allowing an attorney to continue using the profile with any disclaimer or 
qualifying language as close as reasonably permitted to the testimonial or review is preferable, 
and consistent with the policies behind rules 7.1 and 7.2. 

Finally, as we discuss in greater detail below, another option an attorney should at least 
consider when faced with inaccurate factual information that cannot be corrected on a ratings 
website posted by others is to abandon the profile altogether. 

In our hypothetical, Attorney acted ethically once Attorney discovered Client’s posting. 
Attorney asked Client to edit the post; when Client refused, Attorney asked the website 
administrator to make ethically required corrections; and, when the administrator refused, 
Attorney posted a disclaimer and general disavowal in the section of the website that was 
available for Attorney to do so, which was as proximate as reasonably possible to the 
testimonial itself. We do not believe that Attorney was required to abandon the profile under 
these facts because Attorney was able to post a general disclaimer and disavowal in the profile, 
which ameliorates any misleading effect of Client’s inaccurate testimonial. However, when an 
attorney is prohibited from taking any corrective measures, for example because the website 
administrator will not allow attorney to post any disclaimer or disavowal, abandonment may be 
the only reasonable course. 

                                                                                                                                                            
online reviews provided no confidential information is revealed, and there is no adverse effect on the 
matter the attorney previously handled for the client). See also, In the Matter of Betty Tsamis, Illinois 
Attorney Registration and Disciplinary Commission No. 6288664 (attorney charged with violation of 
client confidentiality obligation when responding to client criticism on AVVO).
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5. Abandonment of Third-party Profile 

The obligation to take reasonable steps to correct known inaccurate, misleading, or incomplete 
information contained on an attorney’s profile continues until the attorney abandons the 
profile. An attorney abandons the profile by taking reasonable steps to alert the public that the 
attorney is no longer monitoring the profile such as posting a notice of that fact on the profile 
as well as ceasing to use it in marketing attorney’s practice. 

Whether an attorney has abandoned a profile posted on an online professional directory site is 
a case-by-case, fact-based inquiry. Although the Committee cannot define all the ways in which 
an attorney may demonstrate abandonment of the profile, some tangible evidence of 
abandonment includes no longer referring clients to the profile and no longer making reference 
to the profile on attorney’s own site. Abandonment may take place at any time, from 
immediately following adoption of the profile, to years later if the attorney continually uses the 
profile to market attorney’ practice. Once an attorney abandons the profile, the attorney is not 
thereafter responsible for its content. Here, Attorney’s posting a notice that Attorney is no 
longer using or monitoring it, and Attorney’s actions in no longer referring clients to it or 
referring to it on Attorney’s own site, should be sufficient to demonstrate Attorney’s 
abandonment of the profile.13/ 

CONCLUSION 

An attorney is not responsible for a profile on an online professional directory website which 
the attorney has not adopted or otherwise used in order to market the attorney’s practice. 
Adopting a profile, or otherwise using it to market an attorney’s practice, makes the profile a 
communication by or on behalf of the attorney, about the attorney’s services, and obligates the 
attorney to take reasonable steps to ensure the information on the profile is accurate and not 
misleading. 

Attorneys may not post false or misleading material on a profile under rule 7.1, nor through 
their conduct have others do so. Attorneys may, however, post truthful information in their 
communications, regardless of whether it is directly related to the practice of law. Attorneys 
may also report their ratings or accolades from a bona fide attorney evaluation website 
(including from the website hosting the profile) which uses verifiable criteria based upon the 
attorney’s experience, accomplishments, professional reputation, and the like. Attorneys 
should avoid using ratings issued for a price. 

An attorney must take reasonable steps to correct any inaccuracies posted by a third-party in a 
profile adopted or used by the attorney. These steps can include asking the party who posted 
the information, or the web site administrator, to edit the posting so that it only reports 
                                                
13/  Abandoning the third-party profile would clearly not cure an ethical violation resulting from a 
lawyer’s knowingly posting false or misleading information on the profile or causing others to do so, as 
in this hypothetical. 
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accurate, nonmisleading content, so long as client confidentiality and other ethical 
requirements permit. If such editing is not possible, an attorney should disavow inaccurate 
information in the third-party postings, either generally or specifically. 

When a testimonial on a profile adopted or used by an attorney appears without a disclaimer, 
and the absence of a disclaimer could lead a reasonable person to form an unjustified 
expectation of the same results in similar matters, the attorney should take reasonable steps to 
correct the situation. Again these steps include a request to the person who posted the 
testimonial or the website administrator to provide a proximally close disclaimer. If such 
requests are denied, a general disclaimer regarding all testimonials on the profile or 
abandoning the profile altogether are other actions which should be considered to fulfill an 
attorney’s ethical obligations. 

An attorney is not responsible for profile content on an online professional directory posted 
after the attorney has abandoned the profile by no longer using the profile in marketing the 
attorney’s practice. An attorney who has decided to abandon a profile should take reasonable 
steps demonstrating such decision, such as posting that the attorney is no longer monitoring or 
using the profile, and not directing clients to it. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of 
the State Bar of California. It is advisory only. It is not binding on the courts, the State Bar of 
California, its Board of Trustees, any persons or tribunals charged with regulatory 
responsibilities, or any licensee of the State Bar. 
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STANDING COMMITTEE ON 

PROFESSIONAL RESPONSIBILITY AND CONDUCT 
FORMAL OPINION INTERIM NO. 2019-200 

ISSUE: Issue #1: What are the attorney’s duties when the attorney suspects, but 
does not know, a client’s witness who is expected to testify at a civil trial 
has testified falsely at deposition in the case, albeit favorably, for the 
attorney’s client? 

Issue #2: What are the attorney’s duties when the attorney knows, rather 
than merely suspects, the same witness has committed perjury and yet 
the client instructs the attorney to use the witness’s known false 
testimony at the upcoming civil trial? 

Issue #3: The facts are the same as Issue #2, except the attorney first 
learns of the perjury after the witness has testified at trial. Thus, what are 
the attorney’s duties, if any, after attorney has gained knowledge of the 
witness’s perjury at trial, the client nonetheless has instructed the attorney 
to continue to use the perjured testimony in the remainder of the trial? 

DIGEST: Because an attorney must vigorously represent a client, the attorney may 
offer testimony of questionable credibility; however, because of the duty 
of candor to the court, an attorney must not present or use perjured 
testimony known by the attorney to be false even if the client has 
instructed the attorney to do so. If the attorney offered to the tribunal 
testimony that is material to the proceeding and later learns that the 
testimony was false, the attorney must take reasonable remedial 
measures to correct the record without violating the duty of 
confidentiality. If such measures fail, the attorney may have a duty to 
seek to withdraw from the representation. 

AUTHORITIES 
INTERPRETED: Rules 1.6, 1.16, and 3.3 of the Rules of Professional Conduct of the  

State Bar of California.1/

Business and Professions Code sections 6068, 6106, and 6128. 
                                                
1/ Rules of Professional Conduct citations in this opinion are to the rules that became effective 
November 1, 2018. Each cited rule existed, prior to November 1, 2018, in similar or somewhat similar 
form, as follows:  rule 1.6 previously as rule 3-100; rule 1.16 as rule 3-700; and rule 3.3 as rule 5-200. 
Unless otherwise indicated, all references to “rules” in this opinion will be to the Rules of Professional 
Conduct of the State Bar of California. 
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STATEMENT OF FACTS 

Attorney (Attorney) represents plaintiff (Client) in a sexual harassment case against Client’s 
immediate supervisor (Supervisor) and  employer. Before the lawsuit is filed, Attorney 
interviews Client’s co-worker (Witness), who corroborates, as an eyewitness, evidence of 
Supervisor’s sexual harassment directly supporting Client’s key claims. The eyewitness 
testimony is crucial; without it, Client may well lose the case. 

Attorney files the lawsuit and during discovery discloses Witness as a percipient witness 
supporting Client’s allegations. The defense deposes Witness, who testifies, under oath, 
consistent with the statements he earlier made to Attorney. When the case is set for trial, 
Attorney lists Witness as a trial witness. 

Scenario #1: Shortly before trial, Attorney reviews Witness’s deposition testimony, and, based 
on newly obtained and seemingly credible testimony from other sources, begins to have doubts 
about the truthfulness of Witness’s eyewitness testimony. Attorney forms the opinion, but 
does not know, that Witness may have lied about being an eyewitness and may have come 
forward only as a favor to help Client as a fellow employee and friend. 

Scenario #2: Shortly before trial, Client tells Attorney that Witness recently admitted to 
fabricating Witness’s claim to having been an eyewitness to the sexual harassment. Attorney 
promptly contacts Witness, who admits to having given the false deposition testimony. 
Attorney informs Client, who nonetheless instructs Attorney to use Witness’s false testimony at 
trial. 

Scenario #3: Unlike Scenario #2, Attorney does not know before trial that Witness’s deposition 
testimony was perjured. At trial,  still unaware of the perjury, Attorney incorporates Witness’s 
false eyewitness testimony into the case. Witness testifies on Client’s behalf, claiming to be an 
eyewitness to the sexual harassment. Attorney cross-examines Supervisor, seeking to impeach 
Supervisor with Witness’s eyewitness account. Before trial concludes, however, Client tells 
Attorney that Witness has admitted to lying in Witness’s trial testimony. Attorney promptly 
contacts Witness, who admits that Witness’s testimony claiming to be an eyewitness to the 
harassment was willfully false. Client instructs Attorney not to reveal the perjury to the court 
and insists that Attorney continue to use the perjured testimony in the remainder of the trial. 

DISCUSSION 

These scenarios address progressing situations in which an attorney must balance advocacy 
with the duties of candor to the court and client confidentiality. 

Scenario #1 

This scenario poses the question regarding what an attorney is ethically obligated to do if the 
attorney comes to suspect, but does not know, the client’s witness may have testified falsely on 
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a material matter at deposition. The deposition testimony has not yet been presented to the 
court. 

In evaluating their duties in this context, attorneys must keep in mind their duty to vigorously 
represent their clients within the bounds of the law. In so doing they are entitled to resolve all 
doubts about the credibility of evidence in their client’s favor. People v. McKenzie (1983) 34 
Cal.3d 616, 631 [194 Cal.Rptr. 462]; People v. Crawford (1968) 259 Cal.App.2d 874 [66 Cal.Rptr. 
527] (“attorney should represent his client to the hilt”); McCoy v. Court of Appeals of Wisconsin 
(1988) 486 U.S. 429, 444 [108 S.Ct. 1895] (“In searching for the strongest arguments available, 
the attorney must be zealous and must resolve all doubts and ambiguous legal questions in 
favor of his or her client.”).2/

In this scenario, Attorney lacks actual knowledge that the testimony was untruthful. Rather, 
Attorney is merely skeptical about Witness’s veracity. A mere suspicion that the testimony 
could be false will not preclude Attorney from using it. “Although attorneys may not present 
evidence they know to be false or assist in perpetrating known frauds on the court, they may 
ethically present evidence that they suspect, but do not personally know, is false . . . . Presenting 
incredible evidence may raise difficult tactical decisions – if counsel finds evidence incredible, 
the fact finder may also – but, as long as counsel has no specific undisclosed factual knowledge 
of its falsity, it does not raise an ethical problem.” (People v. Bolton (2008) 166 Cal.App.4th 343, 
357 [82 Cal.Rptr.3d 671], citing People v. Riel (2000) 22 Cal.4th 1153, 1217 [96 Cal.Rptr.2d 1]).3/ 
See also, rule 3.3(a)(3) (“A lawyer shall not: . . . offer evidence the lawyer knows to be false.”).4/  

Thus, Attorney’s mere skepticism over the Witness’s truthfulness, standing alone, does not 
ethically preclude the use of the testimony. Attorney may present this evidence and, consistent 
with the duty of vigorous advocacy, forcefully argue Client’s cause based on it. However, under 
rule 3.3(a)(3) “a lawyer may refuse to offer evidence . . . the lawyer reasonably believes is 
false.” (Emphasis added). 

                                                
2/  See also, Cassim v. Allstate Ins. Co. (2004) 33 Cal.4th 780, 795 [16 Cal.Rptr.3d 374] (as modified  
Oct. 13, 2004) (counsel has “very wide” latitude to discuss the merits of a case, both as to law and facts); 
Nishihama v. City & County of San Francisco (2001) 93 Cal.App.4th 298, 305 [112 Cal.Rptr.2d 861] (Counsel “is 
entitled to argue his or her case vigorously and to argue all reasonable inferences from the evidence”); Risley v. 
Lenwell (1954) 129 Cal.App.2d 608, 659 [277 P.2d 897] (“Counsel in summing up a case are given wide latitude and 
may indulge in all fair arguments in favor of their client’s case.”). 
3/  See also, Nguyen v. Knowles (E.D.Cal. 2010) 2010 WL 3057678 *12 (“Precedent in this and other circuits 
suggests that an attorney should have a “firm factual basis” for believing that a client will testify falsely before 
acting on such a belief”); Orange County Bar Association Formal Opn. No. 2003-01 (“actual knowledge” standard 
should apply in criminal cases). 
4/  Rule 1.0.1(f) defines “knows” as “actual knowledge of the fact in question” and adds: “A person’s knowledge 
may be inferred from circumstances.” Because witnesses rarely admit to having committed perjury, it can be 
difficult to determine whether perjury has occurred. The “materiality” element of the crime of perjury “may not 
become apparent until the close of all testimony . . . . It is not a simple matter for an attorney to conclude . . . that 
he/she knows [the witness] has committed perjury.” Cal. State Bar Formal Opn. No. 1983-74. 
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Scenario #2 

In this scenario, Attorney’s state of mind as to Witness’s veracity has advanced from skepticism 
to actual knowledge of falsity. The testimony is perjured, it is willfully false and material, 
because, as stated above, “The eyewitness testimony is crucial; without it, Client may well lose 
the case.”5/ Nonetheless, Client has instructed Attorney to use the perjured testimony at trial. 

This scenario concerns an attorney’s duty of candor to the court, found in rule 3.3 (“Candor 
Toward the Tribunal”) and Business and Professions Code section 6068. The former provides in 
part, “A lawyer shall not: . . . offer evidence the lawyer knows to be false.” Likewise, Business 
and Professions Code sections 6068(b) and (d) provide, “It is the duty of an attorney . . . : (b) To 
maintain the respect due to the courts of justice and judicial officers. . . . [and] (d) To employ  
. . . means only as are consistent with truth, and never to seek to mislead the judge or any 
judicial officer by an artifice or false statement of fact or law.”  

Because Attorney knows the testimony is false, rule 3.3 and section 6068 would bar its 
presentation as would Business and Professions Code section 6106, which proscribes “the 
commission of any act involving, moral turpitude, dishonesty or corruption.”  In addition, 
Business and Professions Code section 6128 provides: “Every attorney is guilty of a 
misdemeanor who either: (a) Is guilty of any deceit or collusion, or consents to any deceit or 
collusion, with intent to deceive the court or any party.” It is well established in case law as well 
that “[a]n attorney who attempts to benefit his client through the use of perjured testimony 
may be subject to criminal prosecution . . . as well as severe disciplinary action.” In re Branch 
(1969) 70 Cal.2d 200, 211 [74 Cal.Rptr. 238].6/

Therefore, Attorney’s ethical mandate is clear. Attorney, knowing of the perjury, may not solicit 
or otherwise seek to introduce the testimony in question. 

In this civil case setting, Attorney also has the authority to refuse to follow Client’s instruction 
to submit the perjured testimony.7/  The Supreme Court addressed the question of an 

                                                
5/ Perjury is defined as testimony under oath which is “willfully” false on a “material” matter. California Penal 
Code section 118. “Materiality” means a false statement that “could probably influence the outcome of the 
proceeding.”  People v. Rubio (2004) 121 Cal.App.4th 927, 933 [17 Cal.Rptr.3d 524]. 
6/  See also rule 8.4(c) ("It is professional misconduct for a lawyer to … engage in conduct involving dishonesty, 
fraud, deceit, or reckless or intentional misrepresentation . . . ”). 
7/   In contrast the defendant-client’s sixth amendment right to testify in their own defense in a criminal 
proceeding reserves to the client, not the attorney, ultimate control over whether to personally testify. Rock v. 
Arkansas (1987) 483 U.S. 44, 49-52 [107 S.Ct. 2704]. Thus, the “criminal defendant has the right to take the stand 
even over the objections of his trial counsel.” People v. Johnson (1998) 62 Cal.App.4th 608, 618 [72 Cal.Rptr.2d 
805]. In that setting, the attorney’s options, even if the attorney is aware the client intends to commit perjury, 
include allowing the testimony to go forward in a narrative format. (Id. at p. 629-630.)  See also, rule 3.3, Comment 
[4] (In criminal trials a defense lawyer may offer the defendant’s testimony “in a narrative form if the lawyer made 
reasonable efforts to dissuade the client from the unlawful course of conduct and the lawyer has sought 
permission from the court to withdraw as required by rule 1.16. The obligations of a lawyer under these rules and 
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attorney’s authority to refuse to call a particular witness in Blanton v. Womancare (1985) 38 
Cal.3d 396 [212 Cal.Rptr. 151]: “Considerations of procedural efficiency require . . . that in the 
course of a trial there be but one captain per ship. An attorney must be able to make such 
tactical decisions whether to call a particular witness, and the court and opposing counsel must 
be able to rely upon the decisions he makes, even when the client voices opposition in open 
court.” (Id. at p. 404 [citations omitted]).8/ Thus, an attorney may refuse to call a witness even 
though the client requests that the witness testify. Nahhas v. Pacific Greyhound Lines (1961) 
192 Cal.App.2d 145, 146 [13 Cal.Rptr. 299].9/

Here, Attorney must refuse to follow Client’s instruction to offer the false testimony at the 
upcoming trial. Attorney must remonstrate with Client, explaining to Client the illegality of 
perjury, the potential consequences to Client of sponsoring perjured testimony10/ and 
Attorney’s ethical duty to refuse to be party to any such offering. Rule 3.3, Comment [4] (“If a 
lawyer knows the client intends to testify falsely or wants the lawyer to introduce false 
evidence, the lawyer should seek to persuade the client that the evidence should not be 
offered and, if unsuccessful, must refuse to offer the false evidence.”). 

If, despite remonstration, Client persists with the instruction, Attorney must again refuse to 
carry out the instruction. Attorney may continue in the representation but, consistent with 
Attorney’s authority to control witness presentation in civil cases, may not offer Witness’s 
testimony at the upcoming trial. 

Another option for Attorney, rather than continuing to trial, is to request that Client allow 
Attorney to withdraw as counsel under the rule of “permissive withdrawal” in rule 1.16(b).11/

                                                                                                                                                            
the State Bar Act are subordinate to applicable constitutional provisions.”) (citations omitted). Use of the narrative 
approach in a criminal trial has been accepted where a third-party witness is committing perjury. See, People v. 
Gadson (1993) 19 Cal.App.4th 1700, 1712 [24 Cal.Rptr.2d 219].
8/  “[I]n both civil and criminal matters, a party’s attorney has general authority to control the procedural aspects 
of the litigation and, indeed, to bind the client in these matters.”  In re Horton (1991) 54 Cal.3d 82, 94, 102 [284 
Cal.Rptr. 305]. Encompassed in this is the authority to control matters of ordinary trial strategy, such as which 
witnesses to call, the manner of cross-examination, what evidence to introduce, and whether to object to an 
opponent’s evidence. Gdowski v. Gdowski (2009) 175 Cal.App.4th 128, 138 [95 Cal.Rptr.3d 799]. However, a 
decision on any matter that will affect the client’s substantive rights is within the client’s sole authority. Maddox v. 
City of Costa Mesa (2011) 193 Cal.App.4th 1098, 1105 [122 Cal.Rptr.3d 629]. 
9/  In addition, if Witness’s only purpose at trial would be to testify as an alleged eyewitness on matters now 
known to be false, Witness should not be mentioned in pretrial disclosure documents; for example, pretrial 
witness lists or trial briefs. 
10/  Penal Code section 127: “Every person who willfully procures another person to commit perjury is guilty of 
subornation of perjury, and is punishable in the same manner as he would be if personally guilty of the perjury so 
procured.” 
11/  Rule 1.16(b) presents several circumstances allowing for permissive withdrawal that may be implicated under 
these facts: the client seeks to pursue a course of conduct the lawyer reasonably believes was a crime or fraud, the 
client insists that the lawyer pursue a course of conduct that is criminal or fraudulent, or the client’s conduct 
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Attorney should also consider whether the disagreement with Client has caused a deterioration 
in their relationship so significant that Attorney “can no longer competently and diligently 
represent the client” in which case Attorney may have a mandatory duty to seek to withdraw. 
Rule 3.3, Comment [8]. If Client refuses, then Attorney may move the court to withdraw as 
counsel without disclosing the perjured testimony. People v. Brown (1988) 203 Cal.App.3d 
1335, 1339-1340, fn. 1 [250 Cal.Rptr. 762]. See also, Cal. State Bar Formal Opn. No. 2015-192 
(attorneys may disclose to the court only as much as reasonably necessary to demonstrate the 
need to withdraw and without violating the duty of confidentiality).12/ However, Attorney may 
only withdraw after taking reasonable steps to avoid reasonably foreseeable prejudice to 
Client’s rights. Rule 1.16(d). 

Scenario #3 

In this scenario, Attorney first learns of the perjury after Witness has testified at trial. Witness 
has been presented to the trier of fact as possessing crucial information. Client, nonetheless, 
has instructed Attorney not to take any corrective action  and insists that Attorney continue to 
use the perjured testimony through the remainder of the trial, including closing argument. 
Attorney’s duty of candor to the court is immediately implicated. 

Attorney’s statutory duties of candor are found in Business and Professions Code sections 
6068(b) and (d), 6106, and 6128(a) discussed in Scenario #2. Attorney’s ethical duty of candor 
after learning that previously presented evidence is false is found in rule 3.3(a)(3), which states 
that “If . . . a witness called by the lawyer, has offered material evidence, and the lawyer comes 
to know of its falsity the lawyer shall take reasonable remedial measures, including, if 
necessary, disclosure to the tribunal, unless disclosure is prohibited by Business and Professions 
Code section 6068, subdivision (e) and rule 1.6.” Because the witness’s testimony is material 
and known to be false, the duty to take such measures has arisen. 

The problem here is the collision between the duty of candor and the duty of confidentiality. 
This is because Attorney’s knowledge of Witness’s perjury constitutes a “client secret.” 

“‘Client secrets’ covers a broader category of information than do confidential attorney-client 
communications; confidential communications are merely a subset of what are considered 
client secrets. Indeed, ‘client secrets’ include not only confidential attorney-client 
communications, but also information about the client that may not have been obtained 
through a confidential communication.” Cal. State Bar Formal Opn. No. 2016-195, p. 2-3. Thus, 

                                                                                                                                                            
renders it unreasonably difficult for the lawyer to carry out the representation effectively or the representation is 
likely to result in a violation of the Rules of Professional Conduct or the State Bar Act. Rule 1.16(b)(2)-(4) and (b)(9).
12/  Additional facts, not explicitly present under this scenario, may impose a mandatory duty upon Attorney to 
withdraw from the employment. Rule 1.16(a)(1) and (a)(2) (attorney “shall” withdraw if he knows or reasonably 
should know the client is presenting a claim or defense without probable cause and for the purpose of harassing or 
maliciously injuring any person or attorney knows or reasonably should know the representation will result in 
violation of the Rules of Professional Conduct or the State Bar Act). 



7

“‘Client secrets means any information obtained by the lawyer during the professional 
relationship, or relating to the representation, which the client has requested to be inviolate or 
the disclosure of which might be embarrassing or detrimental to the client.’” Id. at p. 2. Further, 
rule 1.6(a) states, “A lawyer shall not reveal information protected from disclosure by Business 
and Professions Code section 6068, subdivision (e)(1) unless the client gives informed consent. . . .” 
And Business and Professions Code section 6068, subdivision (e)(1) provides that attorneys 
must “maintain inviolate the confidence, and at every peril to himself or herself to preserve the 
secrets, of his or her client.” This prohibition is reinforced by rule 1.8.2 which provides: “A 
lawyer shall not use a client’s information . . . protected by section 6068, subdivision (e)(1) to 
the disadvantage of the client unless the client gives informed consent, except as permitted by 
these rules or the State Bar Act.” 

Here, all elements of a “client secret” are present. Revelation of the fact – a key witness 
proffered by Client  has committed perjury on a crucial issue – is likely to be embarrassing and 
detrimental to Client. Attorney acquired knowledge of the perjury from Client, and confirmed 
by Witness, all of which occurred within the course of the representation. Further, Client has 
instructed Attorney not to take corrective action. Rules 1.6 and 1.8.2, therefore, prohibit 
Attorney from disclosing that the Witness’s testimony was false.13/  

The Rules of Professional Conduct encourage the attorney, where there are perjury concerns, 
to remonstrate with the client, first and foremost, rather than seeking to withdraw. See rule 3.3 
in its entirety, including Comments. The policy underpinnings for the “remonstration first” 
preference must stem from the recognition that withdrawing from the representation may not 
cure the problem that the perjury may remain in the case.14/

Thus, in this scenario, Attorney must  employ “reasonable remedial measures” available under 
the Rules of Professional Conduct and the State Bar Act “which a reasonable attorney would 
consider appropriate under the circumstances to comply with the lawyer’s duty of candor to 
the tribunal.” Rule 3.3, Comment [5]. Such remonstration measures “include explaining to the 
client the lawyer’s obligations under this rule and, where applicable, the reasons for the 
lawyer’s decision to seek permission from the tribunal to withdraw, and remonstrating further 
                                                
13/  If the ABA rules were applicable, Attorney might have the option to correct the testimony over the client’s 
objection. Under the ABA rules, the duty of candor trumps the duty of client confidentiality. See, ABA Model Rule 
3.3(a)(3) (if lawyer has knowledge of client or client-witness perjury, the duty to take remedial measures includes, 
“if necessary, disclosure to the tribunal.”) As discussed above, however, in California, the duty of candor does not 
override the duty of confidentiality. 
14/  See People v. Johnson (1998) 62 Cal.App.4th 608, 623 [72 Cal.Rptr.2d 805] (“[W]e note that permitting defense 
counsel to withdraw does not necessarily resolve the problem. That approach could trigger an endless cycle of 
defense continuances and motions to withdraw as the accused informs each new attorney of the intent to testify 
falsely. Or the accused may be less candid with his new attorney by keeping his perjurious intent to himself, 
thereby facilitating the presentation of false testimony. Lastly, there is the unfortunate possibility that the accused 
may find an unethical attorney who would knowingly present and argue the false testimony. Thus, defense 
counsel’s withdrawal from the case would not really solve the problem created by the anticipated perjury but, in 
fact, could create even more problems.”). 
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with the client to take corrective action that would eliminate the need for the lawyer to 
withdraw.” Id. Corrective action would include striking or correcting Witness’s false testimony 
by stipulation or motion. Cal. State Bar Formal Opn. No. 1983-74. Or, Client could testify to 
Witness’s admission. 

Here, however, Attorney’s attempts at remonstrating with Client have failed. Client will not 
authorize Attorney to move to strike the testimony. Further, Client instructs Attorney to 
continue to use the perjured testimony. 

Attorney may analyze whether it would be appropriate to strike the testimony over Client’s 
objection under the theory, as discussed in Scenario #2, that Attorney, as “captain of the ship,” 
has the ultimate control over evidentiary decisions in civil cases. This course may be perilous 
because it is questionable whether the metaphorical “ship’s captain” has the authority, even in 
a civil case, to take action, against the client’s instructions, that would sink the ship. Such would 
be the concern here because, as the hypothetical states, “the eyewitness testimony is crucial; 
without it, Client may well lose the case.”15/ In addition, depending on the circumstances, a 
motion to strike the testimony could effectively result in the disclosure of information 
protected by the duty of confidentiality. 

Because remonstration has failed, Attorney must consider as well whether it is appropriate, or 
even required, to seek to withdraw as counsel. Under rule 1.16(b), which authorizes permissive 
withdrawal, Attorney has valid grounds to seek to withdraw. See discussion of this rule’s 
pertinent subsections in footnote 10, supra. 

However, whether seeking to withdraw has become mandatory under rule 1.16(a) requires a 
deeper analysis. Rule 3.3, Comment [8] provides: “A lawyer’s compliance with the duty of 
candor imposed by this rule does not require that the lawyer withdraw from the 
representation.”  However, the Comment goes on to state, “The lawyer, may, however, be 
required by rule 1.16 to seek permission of the tribunal to withdraw if the lawyer’s compliance 
with this rule results in a deterioration of the lawyer-client relationship such that the lawyer can 
no longer competently and diligently represent the client, or where continued employment will 
result in a violation of these rules.” 

The facts in this scenario strongly suggest a deteriorating lawyer-client relationship. This is not a 
disagreement over a minor strategy decision. Client disagrees with Attorney’s remonstration to 
Client on matters fundamental to our judicial system and Attorney’s ethical duties. Client insists 

                                                
15/  Blanton v. Womancare, Inc., supra, 38 Cal.3d at 404-405 (“An attorney is not authorized, however, merely by 
virtue of his retention in litigation, to ‘impair the client’s substantial rights or the cause of action itself.’ . . . [A]n 
attorney may not stipulate to a matter which would eliminate an essential defense. . . . Such decisions differ from the 
routine and tactical decisions which have been called ‘procedural’ both in the degree to which they affect the 
client’s interest, and in the degree to which they involve matters of judgment which extend beyond technical 
competence so that any client would be expected to share in the making of them.”) (internal citations omitted). 
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on proceeding despite knowing the case relies on perjured testimony which will not be 
corrected. Client instructs Attorney to continue to use the false testimony. 

But Comment [8] to rule 3.3 does not make withdrawal mandatory merely because of a 
deteriorating client relationship. Standing alone a substantial disagreement with a client does 
not require an attorney to seek to withdraw. Rule 1.16(b) (withdrawal is permissive when client 
“renders it unreasonably difficult for the lawyer to carry out the representation effectively”). 
Instead, Comment [8] mandates that the deterioration also must adversely affect Attorney’s 
ability to competently and diligently represent the Client or will cause the continued 
employment to violate the Rules. 

Here, Attorney still has the option to take remedial action by refusing to refer to or rely upon 
the perjured testimony in all remaining aspects of the trial. As discussed in Scenario #2 above, 
Attorney can and must do so even despite Client’s instructions to the contrary. Under these 
facts, Attorney following the “never mention or use it again” approach may continue to 
competently and diligently represent Client.16/

Never referring to or relying upon the testimony again, however, will be insufficient according 
to Comment [8] if the continued employment will cause Attorney to violate the Rules. Note 
well, the use of “will,” which derives from the mandatory withdrawal provision of rule 1.16(a): 
“the lawyer knows or reasonably should know that the representation will result in a violation 
of these rules or of the State Bar Act.” On the other hand, under rule 1.16(b)(9) withdrawal is 
permissive if continuation of the representation is only “likely” to result in a violation of the 
rules or State Bar Act. 

The difference between what “will” cause a rule violation (mandatory withdrawal) versus what 
is “likely” to cause a rule violation (permissive withdrawal) is not always clear. In seeking to 
trace this line, Attorney must consider whether Attorney’s continued involvement in the case 
could be construed to be Attorney’s consent to or endorsement of the perjury. Here, although 
Attorney used the perjured testimony in examination and cross-examination of witnesses, 
Attorney did so without knowledge of the falsity and going forward will make no further 
reference to it. Attorney will not be explicitly endorsing or consenting to the perjury in the 
remaining aspects of the trial. 

On the other hand, the perjured testimony is, as stated above, “crucial,” and Client likely will 
lose the trial without it. Attorney should evaluate whether the perjury will continue to 
materially influence the outcome and benefit Client, despite that Attorney will make no further 
explicit use of it. The central question for Attorney is whether the representation of Client may 

                                                
16/  Additional facts might cause Attorney to be concerned whether the duties of competent and diligent 
representation may still be satisfied. Does Client’s intransigence, including Client’s clearly improper instruction to 
use the perjured testimony, signal the end of further cooperation on other significant issues that might arise 
during the trial such that Attorney’s ability to control the representation will suffer? Is the breakdown so severe 
Attorney will lose the necessary motivation to appropriately represent Client’s lawful interests?   
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continue through the rest of the trial without putting Attorney in the position of having 
impliedly endorsed or consented to the perjury. 

In this regard, Attorney should examine several questions, such as: Is Attorney able to 
effectively argue and present other aspects of the case which are untainted by the perjury?  For 
example, did Witness provide other testimony not known to be perjured which is a benefit to 
Client?  How can Attorney vouch for any aspect of Witness’s testimony knowing of the perjury? 
Did other witnesses, including experts, rely upon the perjured testimony in some way and refer 
to it favorably? To effectively represent Client must Attorney continue to vouch for those 
witnesses in some way? Is the perjured testimony embedded in exhibits which have been 
admitted into evidence? Did the court make, or will it make, rulings (for example, on motions in 
limine, to dismiss or for nonsuit) relying upon the perjured testimony which may affect the 
outcome? 

The analysis of these and other factors may lead Attorney to conclude that, remaining on the 
case, without mentioning or relying upon the perjured testimony again, nonetheless “will” 
constitute implied consent to or endorsement of the perjury and “will” cause a rule violation. 
See again the citations to rule 3.3, Business and Professions Code sections 6068(b) and (d), 
6106, and 6128(a), and In re Branch discussed under Scenario #1 above.17/ If an attorney of 
reasonable prudence and competence would reach such a conclusion, then Attorney’s 
mandatory duty to seek to withdraw from the representation will have been triggered.18/

If the decision is to withdraw, Attorney should forewarn Client that withdrawal may negatively 
impact Client’s credibility. In seeking to withdraw, Attorney cannot disclose the specific reasons 
due to the duty of confidentiality still owed to Client (Cal. State Bar Formal Opn. 2015-192; rule 
1.16, Cmt. [4]) and shall not withdraw from employment until Attorney has “taken reasonable 
steps to avoid reasonably foreseeable prejudice.” Id. at 1.16(d).19/

If a withdrawal motion is unsuccessful then Attorney must not refer to or rely upon the 
perjured testimony throughout the rest of the case. See Cal. State Bar Formal Opn. No. 1983-74
                                                
17/  See also Cal. State Bar Formal Opn. No. 1983-74 (“Attorney may not remain silent and is required to take 
action to ensure that he/she does not give his/her implicit consent to the deception. Silence and inaction would 
not be consistent with truth and would constitute, albeit indirectly, an attempt to mislead the judge by an artifice, 
to wit, the client’s false testimony of a material fact.”). 
18/  Under rule 1.16(a)(1) and (2) the duty to withdraw is mandatory where the lawyer “knows or reasonably 
should know” of the required facts. To “know” means actual knowledge of the fact in question although 
knowledge may be inferred from circumstances. “Reasonably should know” means that “a lawyer of reasonable 
prudence and competence would ascertain the matter in question.” Rule 1.01(f) and (j). 
19/  The rule 3.3 duties of candor to a tribunal “continue to the conclusion of the proceeding." Rule 3.3(c). Under 
the facts presented here Attorney cannot violate the duty of confidentiality by revealing the perjury to the court, 
even if Attorney has successfully withdrawn from the representation. See Cal. State Bar Formal Opn. 2012-183 
(“The duty of confidentiality continues even after termination of the attorney-client relationship.”) Accordingly, 
under these facts nothing further is required of the attorney. However, under other facts the continued duty may 
require further action. 
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(“[T]he attorney may not thereafter rely upon or refer to any of the perjured testimony. To do 
so would constitute a willful misrepresentation by the attorney of matters that he/she knows to 
be untrue, which could subject the attorney to discipline. The attorney must conduct the 
balance of the trial as if such testimony had been stricken from the record.”) (Citations  
omitted. 20/) 

CONCLUSION 

An attorney should be an assertive advocate and may ethically argue that evidence with 
questionable credibility should be considered. Yet, an attorney may not use, and must refuse to 
submit, evidence known to be false. When the attorney has actual knowledge during a trial that 
a witness has committed perjury, the duty of candor to the tribunal requires the attorney to 
take reasonable remedial measures consistent with the duty of confidentiality. Those measures 
include remonstrating with the client to take corrective action. If the client refuses, the 
attorney may be required to seek to withdraw from the representation. 

This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of 
the State Bar of California. It is advisory only. It is not binding on the courts, the State Bar of 
California, its Board of Trustees, any persons or tribunals charged with regulatory 
responsibilities, or any licensee of the State Bar. 

                                                
20/  An attorney violates the duty of candor, even where the fabrications are the work of another, if the attorney, 
after learning of their falsity, continues to assert their authenticity. In the Matter of Temkin (Review Dept. 1991)  
1 Cal. State Bar Ct. Rptr. 321; Olguin v. State Bar (1980) 28 Cal.3d 195, 198-200 [167 Cal.Rptr. 876]. 
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handle the client’s representation as a result of the departure and cannot 
remedy that situation, or if the client chooses to make a change in 
representation, the lawyer or law firm must comply with rule 1.16, including 
taking “reasonable steps to avoid reasonably foreseeable prejudice to the rights 
of the client.” Finally, both the departing lawyer and the law firm have a duty to 
cooperate in the transition of any client matter in order to protect the client’s 
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INTERPRETED: Rule 1.1, 1.4, 1.7, 1.10, 1.16, 1.18, 5.1, 5.2, 7.1, 7.2, and 7.3 of the Rules of 

Professional Conduct of the State Bar of California. 
 

Business and Professions Code section 6068(e). 
 
 

STATEMENT OF FACTS 
 
A lawyer is leaving her law firm (“Law Firm”) and transitioning her practice to a new firm (“New Firm”).  
Prior to making this transition, the lawyer (“Lawyer” or “Departing Lawyer”) wants to know what ethical 
obligations arise for her and the Law Firm as a result of her departure.  
 
 

DISCUSSION 
 

Lawyer mobility is a reality in today’s legal marketplace. Legal headlines are filled with news of lawyers 
moving from one firm to another, sometimes alone, sometimes with groups, and often accompanied by 
tales of acrimony or contentiousness between the departing lawyer(s) and the former law firm. 

 
Almost all lawyer departures involve the balancing of competing interests between the departing lawyer 
and the departed law firm. In analyzing the rights and obligations of the lawyer and the law firm to one 
another, there is frequently a tension between compliance with the California Rules of Professional 

1 



 

Conduct and other ethical guidelines, the fiduciary duties among and between attorneys at the law firm, 
and any contractual obligations that the attorneys and law firms may have to one another that govern 
the departure. Notwithstanding this tension, the primary directive is that the client’s interests must 
come first.  Specifically, lawyers and law firms must prioritize their ethical obligations to clients above 
their own competing interests. These ethical obligations center around the fundamental concepts that 
the client has the right to the counsel of his or her choice and lawyers must protect their clients’ 
interests during all phases of any transition.  

 
This opinion will discuss the ethical obligations lawyers and law firms have to a client when a lawyer 
leaves her current law firm and moves to another law firm. Much of the discussion is also applicable to 
lawyers who are moving to an in-house position or leaving the practice of law altogether. While the 
opinion will not seek to resolve all issues of substantive law, it will identify issues that are often 
implicated in attorney transitions since many of these ethical obligations cannot be analyzed in isolation.  
 
I. The Client’s Freedom of Choice in Selection of Counsel and Protection of the Client’s Best 

Interests are Guiding Principles 
 
The guiding ethical principles governing any attorney departure are the protection of the client’s best 
interests and the client’s right to the counsel of its choice. (See Cal. State Bar Formal Opn. No. 1985-86 
[“the interests of the clients must prevail over all competing considerations . . . if the practitioner’s 
withdrawal from the firm is to be accomplished in a manner consistent with professional 
responsibility”]; ABA Formal Opn. No. 99-414 [“A lawyer’s ethical obligations upon withdrawal from one 
firm to join another derive from the concepts that clients’ interests must be protected and that each 
client has the right to choose the departing lawyer or the firm, or another lawyer to represent him.”].) 
Thus, the ethical obligations triggered when a lawyer leaves her law firm should be viewed through the 
lens of these client-centered directives. 
 
The client’s right to the counsel of its choice has a long history in American jurisprudence.1/ (Echlin v. 
Superior Court of San Mateo County (1939) 13 Cal.2d 368.) It derives from the concept that a client has 
the right to discharge its lawyer at will, with or without cause, a right that has been recognized in both 
California statute and case law. (See, Heller Ehrman v. Davis Wright, Cal. Supreme Court Case No. 
S236208, March 5, 2018, citing Fracasse v. Brent (1972) 6 Cal.3d 784, 790 [100 Cal.Rptr. 385]; Code Civ. 
Proc., § 284; and General Dynamics v. Superior Court (Rose) (1994) 7 Cal.4th 1164, 1174–1175 [32 
Cal.Rptr.2d 1].)  
 
Because clients have the freedom to discharge their lawyer at will and hire another one, they do not 
“belong” either to the law firm or the lawyers that are providing the legal services. Many law firms use 
compensation structures that are tied, in part, to rewarding attorneys for bringing in clients and 
generating matters for a particular client, often known as client origination credits. When those law 

1/  A client’s right to the counsel of its choice is not absolute. (See, Howard v. Babcock (1993) 6 Cal.4th 409, 422-
423 [25 Cal.Rptr.2d 80].) There are numerous impediments that may affect that choice, especially in the civil 
context. For example, the lawyer may be unable or unwilling to take on a certain matter, may have conflicts that 
preclude representation, or the parties may disagree on an acceptable price for legal services. However, in the 
context of an attorney departure, assuming that both Departing Lawyer and the Law Firm are willing and able to 
perform the required legal services for the client, the client has the freedom and right to choose between the two 
or to hire a new counsel.  
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firms allocate compensation among certain attorneys, clients may be seen by lawyers at the firm as 
belonging to a particular attorney.2/ As the California Supreme Court has made clear, however, clients 
are not the property of any law firm or lawyer.3/ In a competitive legal marketplace, law firms and 
lawyers must earn each client’s continued loyalty through outstanding service, quality of representation 
and an agreement regarding the value and cost of legal services. 
 
II. Departing Lawyer and Law Firm Each Have Ethical Obligations to Clients in Connection with 

Lawyer’s Departure 
 
Departing Lawyer and Law Firm each have ethical obligations to all clients who will be materially 
affected by the departure and/or whose active matters on which Departing Lawyer is currently working. 
The ethical obligations are the same whether Departing Lawyer is a partner or shareholder, a non-equity 
partner, an associate, or some other category of lawyer such as one designated as “Of Counsel.” “All 
attorneys in a law firm owe duties – including ethical duties – to each of the firm’s clients.” (See, Cal. 
State Bar Formal Opn. No. 2014-190 [“When a client retains a law firm, the client’s relationship generally 
extends to all attorneys in the firm”]; see also Cal. State Bar Formal Opn. No. 1981-64 [opining that all 
attorneys employed by a legal services program owe identical professional responsibilities to clients of 
the program].) This point also is made in numerous cases in the professional malpractice context. See, 
e.g., PCO, Inc. v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro, LLP (2007) 150 Cal.App.4th 384, 
392 [58 Cal.Rptr.3d 516] [“Unless there is an agreement to the contrary, the retention of an attorney in 
a law firm constitutes the retention of the entire firm.”]. 
 
Departing Lawyer and Law Firm must be cognizant of the ethical obligations they have throughout the 
transition period, irrespective of whether the client decides to leave with Departing Lawyer, to stay at 
Law Firm, or choose otherwise. (See Cal. State Bar Opn. No.2014-190; see also rule 1.16.) These ethical 
obligations sometimes can be at odds with the business interests of Law Firm or Departing Lawyer. In 
such circumstances, the client’s interest always remains paramount. 

 
During the transition process, Departing Lawyer and Law Firm also may have legal obligations to one 
another, which could include fiduciary duties and contractual obligations. To the extent possible, when 
there is a conflict between a lawyer’s and a law firm’s ethical obligations to a client and a lawyer’s and a 
law firm’s obligations to each other, the former should prevail. For example, Law Firm should not 
attempt to enforce contractual obligations on Departing Lawyer that would prevent Departing Lawyer 
from complying with ethical obligations to clients or interfere with the client’s right to choice of counsel. 

2/  The Committee takes no position on law firm compensation structures, or the need and desire to compensate 
attorneys for bringing in valuable new business to law firms. It merely wishes to note that the scenario described 
sometimes contributes to a belief that a client belongs to a particular attorney at the law firm or the law firm itself.  
This also can create conflicts during an attorney departure where an origination credit is given to one attorney, but 
another attorney is actually handling the day-to-day aspects of the client relationship and managing most of the 
client’s matters. The attorney who “originated” the matter who is staying with the firm sometimes objects to the 
departing lawyer, who is handling the day-to-day communications with the client, from communicating with the 
client about her departure. The fact that Departing Lawyer did not “originate” the matter is not a ground for 
prohibiting an otherwise required or permitted communication about the departure with the client.  
3/     See Heller Ehrman v. Davis Wright, supra, (2018) 4 Cal.5th 467, 556 [299 Cal.Rptr.3d 371][“we affirm that 
client matters belong to the clients, not the law firms, and the latter may not assert an ongoing interest in the 
matters once they have been paid and discharged.”]   
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With respect to a lawyer’s departure, lawyers with managerial authority “shall make reasonable efforts 
to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm 
comply with these rules and the State Bar Act.” Rule 5.1(a). Further, a supervisory lawyer cannot 
prevent or otherwise obstruct a departing lawyer from complying with ethical obligations during a 
departure. Rule 5.1(b) and (c). A subordinate lawyer shall comply with the Rules of Professional Conduct 
and the State Bar Act notwithstanding that the lawyer acts at the direction of another lawyer or other 
person. Rule 5.2(a). A subordinate lawyer is permitted, but not required, to act in accordance with a 
supervisory lawyer’s reasonable resolution of an arguable question of professional duty. Rule 5.2(b) and 
Comment. 
 
III. The Duty to Communicate to Clients Regarding Lawyer’s Departure 
 

California Rule of Professional Conduct, rule 1.4(a)(3), states: 
 

A lawyer shall . . . keep the client reasonably informed about significant developments 
relating to the representation, including promptly complying with reasonable requests 
for information and copies of significant documents when necessary to keep the client 
so informed . . . 

 
The departure of a lawyer is a “significant development” with respect to current clients of the law firm 
for whom the lawyer is providing meaningful legal services, as discussed below in subsection A. Thus, 
under rule 1.4(a)(3), Departing Lawyer and Law Firm must inform certain clients about Lawyer’s 
departure as soon as reasonably practical to allow clients to make an informed choice in counsel and to 
provide for a smooth transition to avoid prejudice to clients. Cal. State Bar Formal Opn. No. 1985-86 
states, in pertinent part: “whenever there is a material change in the representation of the client caused 
by a change in an attorney’s employment status, all members of the Bar involved directly in this change 
have a responsibility to see that the client receives the protections required by this rule, including timely 
and accurate notice of the change. The policy behind the notice requirement is to allow the client an 
opportunity to be advised of the changed status of the attorneys, so the client can make an informed 
choice of counsel.” (citing to Jewel v. Boxer, supra, (1984) 156 Cal.App.3d 171 [203 Cal.Rptr. 13] 
and Little v. Caldwell, supra, (1894) 101 Cal. 553, and referring to former rule 2-111(A) related to an 
attorney’s duties when withdrawing from employment.) 
 
Departing Lawyer does not violate rule 7.3 by notifying current clients of her departure from Law Firm. 
Such notification does not constitute an impermissible solicitation and, as discussed above, Departing 
Lawyer is ethically obligated to communicate this information to current clients.  
 

A. Which Clients Should Be Notified of Lawyer’s Departure? 
 
Notice is only required as to clients whose matter(s) Departing Lawyer is responsible for, for whom she 
plays a principal role in Law Firm’s delivery of legal services, and any client Departing Lawyer reasonably 
believes may wish to transfer its files to Departing Lawyer at New Firm.4/ (ABA Formal Opn. No. 99-414 

4/  The notice obligation in the event of an attorney departure is more limited than the obligation of a lawyer in a 
law firm dissolution context which, pursuant to Cal. State Bar Formal Opn. No. 2014-190, requires all attorneys 
employed by the firm to comply with rule 1.16(d) as to all clients of the firm, regardless of their connection to any 
specific client or the specific nature of their affiliation with the firm.  
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[“[t]he impending departure of a lawyer who is responsible for the client’s representation or who plays a 
principal role in the law firm’s delivery of legal services currently in a matter (i.e., the lawyer’s current 
clients), is information that may affect the status of a client’s matter . . .”].)  

 
The general test of whether a client should be informed of a lawyer’s departure is to consider it from the 
client’s point of view, since communications should always be “governed by the overall principle of what 
is in the best interest of the client.” (See, Jewel and Cal. State Bar Formal Opn. No. 1985-86.) If the client 
was asked who its attorney is, or attorneys are, Departing Lawyer would be one of the principal 
attorneys identified by the client. This does not mean that Departing Lawyer is necessarily the only 
attorney providing legal services to that client. For example, some clients may consider a group of 
attorneys to be their principal attorneys at the firm, depending on the complexity of a client matter, 
how a particular client matter is staffed and how client communications are handled within the firm.  
 
On the other hand, if Departing Lawyer had limited involvement in the client’s matter, or the client has 
had little to no communication with Departing Lawyer, it is unlikely the client would consider Lawyer’s 
departure as a “significant development” in its case. In those circumstances, notice to the client is not 
required. However, whether Departing Lawyer played a principal role in the client’s matter should be 
weighed from the client’s perspective with any doubts being resolved in favor of informing the client. 
 

B. When Should Clients Be Told of Lawyer’s Departure? 
 
Determining when it is appropriate to notify a client of a lawyer’s departure depends on a variety of 
factors. Generally, notice to a client should be timely, fair and reasonable under the circumstances. It 
should enable Departing Lawyer and Law Firm to discharge their ethical obligations in a responsible and 
orderly way while facilitating client’s ability to choose counsel. Most importantly, it should be provided 
in a manner that enables the client to make a reasonable, informed decision about who should carry on 
with the representation. (See, ABA Formal Opn. No. 99-414; PA Joint Formal Opn. No. 2007-300.) 
However, what is reasonable notice to a client of any transition is often fact-specific and may depend on 
the client and its needs. 

 
With respect to Law Firm, any directive to Departing Lawyer not to contact a client, whether from 
management, other partners or Law Firm’s executive committee, should be viewed skeptically and as 
potentially violating rule 1.4(a)(3). As a preliminary matter, any suggestion that Departing Lawyer should 
not be permitted to communicate the fact of departure until after Departing Lawyer has left the Law 
Firm has been widely rejected. (See, e.g., ABA Formal Opn. No. 99-414 at 5 n.11 [“We reject any 
implication of Informal Opinions 1457 or 1466 that notices to current clients as a matter of ethics must 
await departure from the firm.”]) Such a demand is directly at odds with the notion that the client must 
be allowed to make an informed choice with respect to its future representation upon news of a 
lawyer’s departure and does not lend itself to facilitating a smooth transition of the client’s matters to 
avoid prejudice. 

 
Law firms also should be cautious in attempting to enforce firm policies or contractual provisions that 
expressly limit Departing Lawyer’s contact with a client after Law Firm has been given notice of Lawyer’s 
departure.5/ For example, if the policy or provision called for a short delay in contacting clients so that 

5/       Furthermore, except as set forth in rule 5.6 and its comments, no partnership, shareholder or employment 
agreement can restrict a lawyer’s right to practice law following the lawyer’s departure. 
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Law Firm and Departing Lawyer could agree on an approach and joint message to send to clients about 
Lawyer’s departure, this would likely be acceptable because it has a client-centered objective. However, 
if Law Firm’s policy or provision were used to prevent or to delay Departing Lawyer from contacting 
clients, all the while Law Firm was using this delay to talk to the clients first and make their own case for 
keeping the clients at the firm, such actions conflict with Law Firm’s ethical obligations to prioritize its 
clients’ interest in making an informed choice of counsel above their own competing interests during the 
transition. 

 
With respect to Departing Lawyer, absent circumstances where a delay in doing so would prejudice the 
client’s interests or interfere with its right to choice of counsel, Departing Lawyer should not tell clients 
she is leaving until she tells her Law Firm. This allows both Departing Lawyer and Law Firm the 
opportunity to communicate with the client about the departure so that each can present options to the 
client about future representation and allow the client to make an informed choice regarding counsel. 
 
This is an area where there is a potential for overlap with other legal issues. For example, any 
notification by Departing Lawyer to the client that she is leaving Law Firm prior to the time that she 
provides notice to Law Firm may be construed as a breach of Departing Lawyer’s fiduciary duties or 
contractual obligations to Law Firm and its partners. However, such an analysis would be fact-specific 
and goes beyond the scope of this opinion. 
     
Prompt notice to the client is also very important when Departing Lawyer does not intend to continue 
her representation of the client in her post-departure affiliation and/or Law Firm is unable or unwilling 
to continue on with the representation.6/ In such circumstances, if Law Firm and Departing Lawyer were 
seeking to terminate their attorney-client relationship with the client, they would need to comply with 
rule 1.16(d) before withdrawing as the lawyer(s) for the client, including taking “reasonable steps to 
avoid reasonably foreseeable prejudice to the rights of the client” and “giving the client sufficient notice 
to permit the client to retain other counsel.” This will be discussed in more detail later in the opinion. 
 

C. What Form and Substance Should These Client Communications Take? 
 
To the extent practical, Law Firm and Departing Lawyer should attempt to agree upon and provide joint 
written notice to all clients on whose matter(s) Departing Lawyer is responsible or for whom she plays a 
principal role in Law Firm’s delivery of legal services. (Cal. State Bar Formal Opn. No. 1985-86.) Joint 
notice, if it is truly the result of a cooperative endeavor between the parties, is preferable to unilateral 
notice because it is a better way in which to protect clients’ interests. (ABA Formal Opn. No. 99-414.)   
 
However, since not all departures are amicable, if the parties cannot agree on joint notice, or drafting 
the joint notice is being used by a party to delay formal client notification while informal notice talks 
have already begun, unilateral notice is ethically permissible and may be required in some 
circumstances. “When the departing lawyer reasonably anticipates that the firm will not cooperate on 
providing such a joint notice, she herself must provide notice to those clients for whose active matters 

6/  If the attorney’s departure will cause a law firm dissolution, (i.e. in a two-person law firm that is structured as 
a limited liability partnership), Departing Lawyer must give sufficient notice to their partner and clients of their 
intent to depart. There are many important ethical considerations implicated in these circumstances, and sufficient 
notice may include allowing the other partner reasonable time to find employment and/or another law firm in 
which to serve existing firm clients to avoid prejudice to those clients. 
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she currently is responsible or plays a principal role in the delivery of legal services…” (See, ABA Formal 
Opn. No. 99-414 at p. 5.) It is not imperative that both Departing Lawyer and Law Firm notify the client 
of an impending departure, although both are permitted to if they so choose.  However, if one fails to 
notify a client, or refuses to do so, the other one must. 
 
The notice, whether joint or unilateral, should provide the client with enough information for the client 
to understand both the significance of the departure on the representation and to permit the client to 
make an informed decision regarding the representation going forward. Rule 1.4(a)(3) and (b). As such, 
any notice7/ should inform the client: 

 
• Departing Lawyer is leaving; 
• The timing of the departure; 
• Where Departing Lawyer is going and related contact information, both currently and 

after the lawyer’s actual departure; 
• Departing Lawyer’s and Law Firm’s ability and willingness or inability and unwillingness 

to continue to represent the client;8/ 
• The client may choose to stay with Law Firm, go with Departing Lawyer or choose 

another lawyer or law firm entirely; and 
• Where the client’s file will be and who will be handling the client’s matter until the 

client expresses a choice. 
 

D. Communications Related to the Lawyer’s Departure 
 
In conjunction with providing notice to the client, both Departing Lawyer or any lawyer from Law Firm 
may, and in some instances, should, provide the client with additional information about Lawyer’s 
departure. In fact, as discussed, rule 1.4(b) requires the lawyer to “explain a matter to the extent 
reasonably necessary to permit the client to make informed decisions regarding the representation.” 
Rule 1.4(a)(3) also requires prompt compliance with reasonable client requests for information related 
to the future representation. For example, Departing Lawyer should provide the client with additional 
information reasonably necessary for the client to make an informed decision about future 
representation. Depending on the situation, this may include providing the client with an update on the 

7/  There are certain factual scenarios that may require Departing Lawyer and Law Firm to address notice to 
clients differently. One example is when a tripartite attorney-client relationship exists with an insurer and an 
insured. In that situation, each client must be notified of the lawyer’s departure and the choice of counsel, 
however, choice of counsel may ultimately be determined by the terms of the insurance contract between the 
insurer and the insured. In accordance with rule 1.4, the notification to the insurer and the insured of the 
departure and choice of counsel should further inform such clients that the contract between the insurer and 
insured may determine choice of counsel should a conflict arise between the insurer and the insured as to 
continued representation. 
8/    Rule 1.4(a)(4) requires lawyers to “advise the client about any relevant limitation on the lawyer’s conduct when 
the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other 
law.” If this is unilateral notice, however, one lawyer should be cautious about opining on the willingness, ability or 
competence of the other lawyer or law firm to handle the client’s matter. Making such statements poses a risk that 
the information could be false or misleading. Furthermore, as discussed herein, if neither Departing Lawyer nor 
Law Firm is willing and able to continue with the representation, each would need to comply with rule 1.16(d) 
before withdrawing as the lawyer(s) for the client. 
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status of the matter (if one has not been recently given), information on New Firm’s billing rates, 
resources of New Firm, and who would be working on the client’s matter(s) at New Firm. Similarly, Law 
Firm should also provide the client with relevant information related to the future representation.  
Depending on the situation, this may also include providing the client with an update on the status of its 
matter (if one has not been recently given), information on any changes to the billing arrangements at 
Law Firm, how client’s matter(s) will be staffed at Law Firm, and competence of Law Firm to handle the 
matter going forward notwithstanding the departure of Lawyer, etc. However, all lawyers should 
continue to make clear the client has the right to choose whether Law Firm, Departing Lawyer, or some 
other firm will continue the representation. (ABA Formal Opn. No. 99-414.)  
 
In some circumstances, Departing Lawyer may move on to New Firm prior to the time that the client has 
been given notice of the Lawyer’s departure or chosen counsel. These circumstances do not change 
each lawyers’ ethical obligations to provide notice to the client of the departure along with relevant 
information to allow the client to make an informed choice in counsel. If Departing Lawyer has already 
left Law Firm this includes information related to where Departing Lawyer is now practicing law. In 
addition, Law Firm should never withhold information from any client that asks for the whereabouts of 
Departing Lawyer or mislead the client about Departing Lawyer in any way. Each lawyer should also 
refrain from making any false or misleading comments about the other when communicating to the 
client. (See, rule 8.4(c): “It is professional misconduct for a lawyer to…engage in conduct involving 
dishonesty, fraud, deceit, or reckless or intentional misrepresentation.”)  
 
IV. Client Solicitation is Ethically Permitted in Certain Situations 
 
Beyond notification and providing follow up information that is required to be communicated to the 
client by rule 1.4, the question often arises as to whether it is proper for Departing Lawyer to solicit9/ 
any client to come with her to New Firm.10/ For any client with whom Departing Lawyer has a “prior 
professional relationship,” she is ethically permitted to solicit those clients in accordance with 
California’s Rules of Professional Conduct and related statutes governing solicitation.11/ (See rules 7.1-
7.3.) Specifically, any lawyer is ethically permitted to solicit in person, by telephone or by email any 
client with whom the lawyer “has a family, close personal, or prior professional relationship,” provided 

9/  As used in rule 7.3(e), “the terms ‘solicitation’ and ‘solicit’ refer to an oral or written targeted communication 
initiated by or on behalf of the lawyer that is directed to a specific person and that offers to provide, or can 
reasonably be understood as offering to provide, legal services.”  
10/  It should be noted that we have limited our discussion in this section to the applicable California Rules of 
Professional Conduct and specifically do not address California substantive law that governs business competition. 
It should go without saying, however, that both Departing Lawyer and Law Firm must comply with California law in 
the post-departure competition for clients. 
11/  We do not opine here on whether the clients with whom Departing Lawyer has a “prior professional 
relationship” under rule 7.3 are the same set of clients to whom notice would be required of Lawyer’s departure 
(i.e., to whom Departing Lawyer plays a principal role in the law firm’s delivery of legal services). However, we do 
note that the executive summary to rule 7.3  states: “The two exceptions to such solicitations are included because 
there is significantly less concern of overreaching when the solicitation target is another lawyer or has an existing 
relationship with the soliciting lawyer.” Thus, the summary supports the idea that the rule intended to limit 
solicitation to situations in which there is an existing relationship between the soliciting lawyer and the client, and 
not just that the client is a client of the law firm where the departing lawyer works or worked. By way of contrast, 
the ABA Model Rule 7.3 has broader language that permits solicitation in a wider variety of situations.  
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that in the course of said solicitation the lawyer does not make any false or misleading communications 
to the client.  
 
In addition, neither Departing Lawyer nor Law Firm should solicit, or continue to solicit, any client that 
has made it known that they do not want to be solicited, or in any “manner which involves intrusion, 
coercion, duress or harassment.” (Rule 7.3(b).) No lawyer should attempt to keep a client at a law firm 
by imposing conditions on how or when the client can leave the firm, transfer its matters or receive its 
file. For example, a lawyer should never: (1) condition the release of a client file or willingness to 
transfer the matter to new counsel on the client’s payment of any outstanding balances or costs to 
duplicate the files; (2) impose any contractual obligations on the client as a condition of signing a 
transfer authorization letter; or (3) improperly suggest that it would cost the client additional fees or 
costs to leave the firm. Such actions likely would violate rule 7.3(b).   
 
Furthermore, once a client has chosen his or her counsel as to the particular legal matter at issue, 
neither Law Firm nor Departing Lawyer should engage in further conduct which could be viewed as 
violating rule 7.3(b) in an effort to get the client to change their mind about their stated choice for 
representation. 
 
Finally, questions often arise about whether solicitation is permissible after Departing Lawyer provides 
notice to Law Firm of her departure, but before she actually leaves the firm. The same rules that permit 
a lawyer in certain circumstances to solicit clients (rules 7.1-7.3) would apply here. However, this 
situation involves a decided intersection between the ethical rules requiring notice and permiting 
solicitation, the scope of the fiduciary duties among partners and potential contractual obligations 
between the parties. Thus, the question of whether such conduct would violate fiduciary duties 
between partners or amount to unfair competition is an open question that is likely to be a very fact-
specific inquiry. It could be argued, however, that prohibiting lawyers who have already given notice to 
the law firm of their departure from properly soliciting clients and competing for clients on equal footing 
as the law firm undermines client choice. 
 
V. Duty of Competence 
 
When a client wants to transfer its matter to a departing lawyer at her new firm, the lawyer must ensure 
that she is competent to handle the representation. (Rule 1.1.) Specifically, Departing Lawyer would 
need to be sure that she has the skill, support and resources necessary to handle the matter at New 
Firm. Similarly, if the client elects to stay at Law Firm, it must ensure that there are other lawyers in the 
firm with the experience and ability to handle the client’s matters once Departing Lawyer leaves Law 
Firm. If neither Departing Lawyer nor Law Firm has the ability to handle any client matter with 
competence, rule 1.1(c) describes circumstances in which the representation may continue. These 
options include consulting with a competent lawyer, acquiring sufficient knowledge before performance 
is required, or referring the matter to a competent lawyer. (Rule 1.1(c).) However, there is an obligation 
to withdraw if continued representation would result in violation of the rules. (Rule 1.16(a)(2).)   
 
VI. Duty of Confidentiality 
 
Pursuant to Business & Professions Code section 6068(e), an attorney has a duty to: “maintain inviolate 
the confidence, and at every peril to himself or herself to preserve the secrets, of his or her client.” Also, 
under rule 1.6(a), “[a] lawyer shall not reveal information protected from disclosure by Business and 

9 



 

Professions Code section 6068, subdivision (e)(1) unless the client gives informed consent, or the 
disclosure is permitted by paragraph (b) of this rule.” 
 
During all phases of any transition or departure, Departing Lawyer should be mindful of her obligations 
to protect client confidences. This duty often is implicated when a departing lawyer must check for 
conflicts with a potential new law firm; however, it can also arise in the context of communicating with a 
new firm before, during and after the departure. There is often a tension between the duty of 
confidentiality and other ethical duties the Departing Lawyer and Law Firm face as part of the departure 
process, but nevertheless should be managed by every lawyer involved in the transition to protect and 
preserve confidential client information.  
 
VII. Duty of Departing Lawyer and Law Firm to Cooperate in Transitioning Client Matters  
  
Both Departing Lawyer and Law Firm must protect the interests of clients during the period of transition 
and must take reasonable steps to assure that the withdrawal of Departing Lawyer, Law Firm, or both, is 
accomplished in a way that does not prejudice the rights of clients. (Rule 1.16(d).) In addition, both 
Departing Lawyer and Law Firm have ethical obligations during the transition period to ensure that 
active client matters continue to be handled diligently and with competence. (Rule 1.1.) Thus, Departing 
Lawyer and Law Firm have a duty to cooperate with each other during the transition process to protect 
clients’ interests. Law Firm should also “make reasonable efforts” to ensure that the Law Firm has 
measures in effect “giving reasonable assurance” that all lawyers in the firm comply with these rules and 
the State Bar Act. Rule 5.1.  
 
Departing Lawyer, for example, may not delay or postpone work that must be done on a matter she 
expects to follow her to New Firm until after her departure in the hopes of generating more fees for 
New Firm. (PA Joint Formal Opn. No. 2007-300.) Prior to her departure, Departing Lawyer also should 
cooperate with any reasonable Law Firm protocols and requests for information from Law Firm where 
the goal is to evaluate Law Firm’s capacity to continue to service any client, facilitate the transition or 
comply with Law Firm’s ethical obligations to clients.  
 
However, Law Firm may not, after being notified of Departing Lawyer’s intent to leave, render Departing 
Lawyer’s continued representation of any client unreasonably difficult or impossible. For example, Law 
Firm should not deprive Departing Lawyer access to documents or information needed to carry out the 
continued representation; nor should Law Firm take Departing Lawyer off of an ongoing matter that she 
is principally handling before she has actually left Law Firm, unless the client has already made the 
choice to stay with Law Firm notwithstanding Lawyer’s departure.  
 
VIII. Conflicts of Interest 
 
Various potential conflict issues may arise during any attorney transition. It is imperative that a detailed 
conflicts check is conducted with respect to Departing Lawyer’s client relationships and those of New 
Firm that she will be joining. Such a comprehensive inquiry should not only bring to light whether any of 
Departing Lawyer’s clients will have a conflict or potential conflict with New Firm, but also whether 
Departing Lawyer may have a conflict with any clients of New Firm by virtue of its current, and 
sometimes former, client relationships. (See rule 1.7 for discussion on what constitutes a conflict with a 
client.) Departing Lawyer and New Firm also should consider whether any screening protocols should be 
implemented once Departing Lawyer joins New Firm (rule 1.10) and whether there are potential 
conflicts with respect to prospective clients (rule 1.18). 
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As discussed above, this is an area where there is an obvious tension between the duty to maintain 
client confidences and the duty to avoid conflicts of interests with clients. In such cases where Departing 
Lawyer must provide information to New Firm related to her present and former client relationships in 
order for the New Firm to run a conflicts check, Departing Lawyer should be mindful of her duties under 
rule 1.6.12 The issue of whether and under what circumstances information protected by rule 1.6 can be 
provided in order to permit a conflict check is beyond the scope of this opinion.   
 
IX. Withdrawal by Law Firm or Departing Lawyer 

 
Most attorney transitions involve the termination of the attorney-client relationship by either Departing 
Lawyer, Law Firm, or both, which requires that all lawyers involved in the transition comply with rule 
1.16.13 Specifically, rule 1.16(d) states: “A lawyer shall not terminate a representation until the lawyer 
has taken reasonable steps to avoid reasonably foreseeable prejudice to the rights of the client, such as 
giving the client sufficient notice to permit the client to retain other counsel, and complying with 
paragraph (e).”  
 
As such, the key aspects of this rule are: 
 

• Providing reasonable notice to clients;   
• Avoiding reasonably foreseeable prejudice to clients; 
• Giving clients a reasonable opportunity to employ new counsel; 
• Court approval may be required if there is litigation; 
• Surrendering the client file as soon as possible if requested; and  
• Refunding any unearned fee 

 
In situations where neither Departing Lawyer nor Law Firm wants to continue the representation, the 
ethical obligations are the same as in other situations in which a lawyer wants to withdraw from 
representation. Departing Lawyer and Law Firm must bear in mind the ethical obligations regarding 
competent and diligent representation, communication, and termination of representation. 
 
X. Client File 
 
Rule 1.16(e) also addresses the client’s right to the return of its file when the attorney-client relationship 
is terminated. Specifically, “subject to any applicable protective order, non-disclosure agreement, 
statute or regulation, the lawyer promptly shall release to the client, at the request of the client, all 
client materials and property. ‘Client materials and property’ includes correspondence, pleadings, 

12/  ABA Formal Opinion 09-455, entitled “Disclosure of Conflicts Information When Lawyers Move Between Law 
Firms,” may be instructive and provide guidance on how to best navigate disclosure of confidential information in 
order to avoid conflicts. However, it should be noted that the ABA model rule 1.6 is not identical to California’s rule 
1.6, and, as stated in section VI above, California lawyers have an independent obligation to maintain client 
confidences under Business and Professions Code section 6068(e). 
13/  In circumstances where the client chooses to remain at Law Firm, notwithstanding the departure of Lawyer, 
the client representation has not been terminated with Law Firm and Departing Lawyer is not obligated to comply 
with rule 1.16(e).  
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deposition transcripts, experts’ reports and other writings, exhibits, and physical evidence, whether in 
tangible, electronic or other form, and other items reasonably necessary to the client’s representation, 
whether the client has paid for them or not.” 
 
Thus, in the context of an attorney departure, if the client elects to follow Departing Lawyer or retains 
another firm, Law Firm must promptly forward any requested part of the client’s file to the client or its 
new attorney. Pending the client’s instruction, however, Law Firm and Departing Lawyer should have 
reasonable access to the file in order to protect the client’s interests. Departing Lawyer should never 
remove the client’s files without the client’s consent. Even where the client has requested that file be 
transferred to Departing Lawyer, Law Firm should be given reasonable notice and an opportunity to 
copy the file. However, Law Firm should do so as quickly as possible to avoid any potential prejudice to 
the client, prioritizing getting files to clients where there are time-sensitive and pressing client matters 
that are in active litigation or with pending deadlines.  
 
In addition, if the client is leaving a law firm, any original client property and unearned client funds 
should be returned promptly to the client so as not to prejudice the client’s ability to retain new 
counsel. While an attorney-client fee agreement can hold a client responsible for costs of copying client 
files, a firm can never condition the return of client files or property on receipt of those costs or the 
payment of any outstanding legal fees. The client’s papers and property belong to the client, not to the 
attorney. (Rose v. State Bar (1989) 49 Cal.3d 646, 655 [262 Cal.Rptr. 702].) The client’s ownership is not 
altered by the circumstances or the timing of the termination of the attorney-client relationship, or by 
whether the attorney has been paid for his or her services. (Academy of California Optometrists, Inc. v. 
Superior Court  (1975) 51 Cal.App.3d 999, 1005-06 [24 Cal.Rptr. 668]; See also Cal. State Bar Formal Opn. 
No. 1994-134 and Cal. State Bar Formal Opn. No. 2001-157.) 
 
 

CONCLUSION 
 

The client’s right to the counsel of its choice and the protection of the client’s best interests are the 
ethical principles that should guide any attorney departure. Departing Lawyer and Law Firm each have 
ethical obligations related to the departure and must prioritize their ethical obligations to clients over 
their own competing interests. These ethical obligations include properly notifying relevant clients of 
the departure, protecting client confidences, addressing conflicts of interests with clients, ensuring that 
clients continue to have competent representation, and avoiding reasonably foreseeable prejudice to 
the rights of clients during any changes in the representation. Both Departing Lawyer and Law Firm also 
have a duty to cooperate in the transition of any client matter. 

 
This opinion is issued by the Standing Committee on Professional Responsibility and Conduct of the 
State Bar of California. It is advisory only. It is not binding upon the courts, the State Bar of California, its 
Board of Trustees, any persons, or tribunals charged with regulatory responsibilities, or any licensee of 
the State Bar.at any time, the freedom of clients to 
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