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Rule 8.5 Disciplinary Authority; Choice of Law

(Rule Approved by the Supreme Court, Effective November 1, 
2018)

(a) Disciplinary Authority.

A lawyer admitted to practice in California is subject to the 
disciplinary authority of California, regardless of where the 
lawyer’s conduct occurs. A lawyer not admitted in California is also 
subject to the disciplinary authority of California if the lawyer 
provides or offers to provide any legal services in California. A 
lawyer may be subject to the disciplinary authority of both 
California and another jurisdiction for the same conduct.
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(b) Choice of Law.

In any exercise of the disciplinary authority of California, the 
rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a 
tribunal,* the rules of the jurisdiction in which the tribunal* sits, 
unless the rules of the tribunal* provide otherwise; and 

(2) for any other conduct, the rules of the jurisdiction in which the 
lawyer’s conduct occurred, or, if the predominant effect of the 
conduct is in a different jurisdiction, the rules of that jurisdiction 
shall be applied to the conduct. A lawyer shall not be subject to 
discipline if the lawyer’s conduct conforms to the rules of a 
jurisdiction in which the lawyer reasonably believes* the 
predominant effect of the lawyer’s conduct will occur. 
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Prior Rule 1-100(d) 

"Provided that a California lawyer must comply with the 
California rules everywhere in the world, unless while 
“lawfully practicing outside this state" the lawyer is 
"specifically required by a jurisdiction in witch they are 
practicing to follow Rules of Professional Conduct different 
from these rules."  

i.e. Reporting a Crime which may be required under another 
jurisdiction but must remain confidential per California Rules.  

Compare ABA Model Rule 1.6(b)(2) - confidentiality.  

Analysis by the Daily Journal
https://www.dailyjournal.com/articles/348952-analysis-
rule-8-5
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Rule 1.4 Communication with Clients

(a) A lawyer shall:

(1) promptly inform the client of any decision or circumstance with 
respect to which disclosure or the client’s informed consent* is 
required by these rules or the State Bar Act;
(2) reasonably* consult with the client about the means by which 
to accomplish the client’s objectives in the representation;
(3) keep the client reasonably* informed about significant 
developments relating to the representation, including promptly 
complying with reasonable* requests for information and copies 
of significant documents when necessary to keep the client so 
informed; and
(4) advise the client about any relevant limitation on the lawyer’s 
conduct when the lawyer knows* that the client expects assistance 
not permitted by the Rules of Professional Conduct or other law.
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(b) A lawyer shall explain a matter to the extent reasonably* 
necessary to permit the client to make informed decisions 
regarding the representation.

(c) A lawyer may delay transmission of information to a 
client if the lawyer reasonably believes* that the client would 
be likely to react in a way that may cause imminent harm to 
the client or others.

(d) A lawyer’s obligation under this rule to provide 
information and documents is subject to any applicable 
protective order, non-disclosure agreement, or limitation 
under statutory or decisional law.
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Most of the prior rule 3-500 [which was a requirement to relay 
settlement offers, criminal and civil] remained and much of the 
added ABA Model Rule 1.4 were adopted.  

• CLIENT OBJECTIVES MUST BE DISCUSSED 
• COMMUNIATE ABOUT ETHICAL LIMITATIONS 
• GIVE THE CLIENT ENOUGH INFORMATION TO MAKE AN 

INFORMED DECISION 
• CHANGES IN CASE LAW/INTERPRETATIONS - HOLDINGS OF 

JUDGES THAT THEY MIGHT BE IN FRONT OF [Extreme 
Interpretation] 

What does this mean?    MORE WORK FOR LAWYERS 
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Rule 1.7 Conflict of Interest: Current Clients

Read 1.7 and the comments from handouts. 

Prior rule 3-310 - covered conflicts arising from current 
representations and conflicts arising out of former 
representations.  The new rule discusses distinct 
circumstances.  Notably, if a current client's representation 
could affect the lawyer's duty of loyalty and independent 
judgment.  Also, there is a distinct reference in section 3-
310(C) dealing with taking a client that has an interest in 
direct conflict with another client.  This is prevalent in 
Workers' Compensation and larger firms. 
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Prohibited representation -

1.  There is a significant risk that the representation will be materially 
limited by the lawyer's responsibility or relationship with another client, a 
former client, a third party or by the lawyer's own interest.  UNLESS the 
lawyer reasonably believes he or she will be able to provide competent 
and diligent representation. [The change is from disclosure to informed 
written consent]

2. If representation is prohibited by law. 

3.  THE LAWYER MAY NOT TAKE ON A REPRESENTATION THAT 
INVOLVES ASSERTING A CLAIM ON BEHALF OF ONE CLIENT AGAINST 
ANOTHER IN THE SAME LITIGATION OR OTHER PROCEEDING BEFORE A 
TRIBUNAL.  [INDIRECT ADVERSITY MAY BE AN EXCEPTION] 

ADVANCE CONSENT OK, MATERIAL CHANGES MAY REQUIRE A NEW 
DISCLOSURE. 
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ABA RULE 1.7 - Conflict of Interest - Current Clients 

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a 
concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the 
lawyer's responsibilities to another client, a former client or a third person or by a personal interest of the 
lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may 
represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 
representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client 
represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

Daily Journal Analysis:   https://www.dailyjournal.com/mcle/297-analysis-rule-1-7
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Solutions/Issues:  

You must get informed written consent - what is that? 
AIG, Liberty Mutual, Zurich, Kemper... I also represent ..
list of cases, adjusters and what problems could arise?

DISCUSSION
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Rule 1.13 Organization as a client

READ Rule 1.13 Executive Summary 

Rule 6068 (c) To counsel or maintain those 
actions, proceedings, or defenses only as 
appear to him or her legal or just, except the 
defense of a person charged with a public 
offense
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State Bar Disciplinary Decisions 

The only published/unpublished disciplinary decisions regarding the rules we 
discussed today that I could find involved violations of rules in other 
jurisdictions.  Still most discipline involves misappropriation of client monies, 
trust accounts, Unauthorized Practice of Law and crimes.  Another case was 
heard based on old section 3-310 where an attorney failed to disclose to a 
professional swimmer that he had a relationship with other swimming related 
organizations.

When in doubt disclose, in writing, confirm receipt.  Be overly communicative 
with the client.  

http://www.statebarcourt.ca.gov/Review-Department-Dispositions/Non-
Published-Opinions
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DISCUSSION 

THE END 

THANK YOU!!!!
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