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} Legislature sent to Gov. Newsom on 8/31.
} Gov. Newsom signed it into law on 9/17.
} Takes effect immediately, ie 9/17.
} Contains multiple rebuttable presumptions, 

which are…
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Has three parts:
1. The Executive Order for presumption from 

3/19/20-7/5/20.
2. A presumption for police, fire, and many 

health care workers from 7/6/20-1/1/23.
3. A presumption for “everybody else” from 

7/6/20-1/1/23.
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The labor code sections in SB 1159 are LC 
3212.86, 3212.87, and LC 3212.88. 

} LC 3212.86 is the codified executive order 
for DOI 3/19/20 - 7/5/20 

} LC 3212.87 is the first responder 
presumption for DOI 7/6/20 - 1/1/23 

} LC 3212.88 is the "everyone else" for DOI
7/6/20 - 1/1/23 
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} Q: What if someone isn’t covered by any of 
these presumptions? What happens to their 
claim?

} A: They can still establish compensability of 
their claim by proving beyond a 
preponderance of the evidence that their 
work put them at greater risk of catching 
COVID-19. 90-day decision timeframe upon 
receipt of DWC-1 form. [Labor Code § 3600 
and § 3202.5 or if “outbreak” see § 3812.88]

} Okay, now let’s move onto the presumptions.
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Executive Order - May 6, 2020 - Now modified 
by SB 1159
} Applies to all workers from 3/19 to 7/5
} Requires a Positive Test or Diagnosis of 

COVID within 14 days of working for the 
employer at the employer's location

} Diagnosis must have a Positive Test within 
30 days (test can be the Antibody Test!!!)
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} only applies to EE who worked at their job site at 
ER's "direction”

} does not apply to employees who only work 
from home

} no limitation to “essential workers"
meaning?

=applies to all types of businesses
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} EE must have a positive test result/diagnosis 
of COVID-19 w/in 14 days of performing 
work for the employer

} Big change: Per SB 1159, a MD or DO or 
licensed PA/NP acting under review of 
supervison can make diagnosis.

} only has a diagnosis and not a positive test 
result?

MUST confirm the diagnosis w/testing 
within 30 days from date of diagnosis

www.bradfordbarthel.com 11

11

} must accept/deny within 30 days
} clock starts ticking when claim form is filed 

(don't forget Honeywell...not "reasonably 
certain")

} not denied w/in 30 days = "presumed 
compensable"
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} can only be rebutted with evidence that 
is “discovered subsequent to the 30-day 
period.”

SURPRISE: it does not say "evidence that could 
have been discovered” during the initial 30-day 
timeframe
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discover new evidence after initial 30 days?
=

may use to rebut presumption
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} Rebuttable presumption that COVID-19 is 
industrial if they:

} Have tested positive within 14 days the 
employee performed labor or services at the 
employer’s “place of employment” AND at 
the “employer’s direction.”

} Applies to all firefighters, “peace officers,” 
law enforcement, and specific health care 
workers. [Labor Code § 3212.87]
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} Q: Which HC workers does it mention?
} A: An employee who provides direct patient care, 

or a custodial employee in contact with COVID-19 
patients, who works at a health facility.

} An authorized registered nurse, emergency 
medical technician-I, emergency medical 
technician-II, emergency medical technician-
paramedic.

} An employee who provides direct patient care for a 
home health agency.
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Like the Executive Order, this has a 30-day 
decision timeframe:
◦ If not denied within 30 days, presumed 

compensable. 
◦ If presumed compensable, only evidence 

“discovered” after Day 30 may be used to rebut 
claim. [Labor Code § 3812.87(f)]
◦ 30-day decision timeframe triggered by filing of 

DWC-1 form. 
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Additional note about the Healthcare worker 
presumption:
◦ All other employees of health care facilities who do 

not have direct patient contact but . . .
◦ Claim can be rebutted by proving the “employee did 

not have contact” with a patient who tested positive 
for COVID within last 14 days of their employment. 
[Labor Code § 3812.87(a)(10)]
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} So what about the rebuttable presumption 
that applies to “everyone else?”

} Key difference: Has a 45-day decision 
timeframe. This is triggered by filing of 
DWC-1.

} Any claim not denied within the 45-day 
period can only be rebutted with evidence 
discovered after Day 45. [Labor Code §
3212.88(f)] 
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All of these criteria are met:
◦ Test positive within 14 days of performing work for 

employer at employer’s place. (At-home excluded.)
◦ ER must have 5+ employees.
◦ “Outbreak” must have occurred at the employee’s 

specific place of employment within 14 days of the 
date of test. Outbreak is defined by the “Four and 
Four” Rule.
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Outbreak: Defined by the “Four or Four” Rule
◦ If the employer has less than 100 or fewer people at 

a location, four (4) employees must test positive for 
COVID-19 in a 14-day period, OR
◦ If the employer has more than 100 employees at a 

specific place of employment, 4% of the employees 
at a particular facility testing positive for COVID-19 
in a 14-day period.

Depending on the facts, it may be possible to 
have multiple outbreaks over a period of time. 
(Hopefully these are rare.)
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} Under Valley Fever cases, DOI is usually a CT 
centered around when symptoms began.

} Not the case with COVID-19 and SB 1159, 
which clearly say:
◦ DOI is last date of work employee performed at the 

employer’s place of employment. (Remember, at-
home employees still excluded.)

***Raises the possibility of having two claims for 
COVID-19 if concurrent employers. Reimbursement 
theory to recoup costs, instead of contribution.
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} DOI is defined by last day employee worked for 
employer.

} Date of test is defined by the date the employee 
was physically tested.

} People don’t file COVID-19 claims until they 
realize they’re symptomatic. They stop working 
when symptomatic, because who wants to work 
when you have COVID-19?

} Thus, the outbreak must have occurred during 
their positive test.

} Ex: Date of test 8/31/20? Outbreak may not be 
known between 8/17/20-9/14/20.
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} Remember, we’re still under the “Everyone 
Else” section of the Rebuttable Presumption.

} If no “outbreak,” then no presumption.
} Who decides if there’s an outbreak? 

Adjusters at first. Then later, if AA disagrees 
with defendant’s “lack of outbreak,” a judge 
will probably examine that at trial.
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How is an adjuster supposed to decide if there 
is an outbreak? The law has mandatory 
reporting requirements that ERs send 
administrators:
◦ An employee has tested positive, w/ date and 

location (address).
◦ No personal info about that EE, unless they’re 

alleging it’s industrial.
◦ Highest # of EEs who worked there in last 45 days.
◦ ERs: Must keep records and track this info.
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} We talk a lot about positive tests. Well what 
types of tests?

} Yes: PCR tests approved by FDA that find 
COVID-19’s RNA.

} Yes: Any other FDA-approved test (aka 
molecular tests) that detects viral RNA that has 
the same or higher sensitivity than the PCR test.

} No: Serologic testing, or antibody testing.
} Test types: 

https://www.fda.gov/consumers/consumer-
updates/coronavirus-testing-basics
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} Like the Executive Order said, SB 1159 says 
Death Without Dependents Unit will not seek 
death benefits in death cases with no 
dependents. 

} That being said, expect anyone/everyone to 
allege that they are dependents. Always try 
to seek out all dependents (don’t want to 
settle with one dependent, only to find out 
there are others).
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} Three rebuttable presumptions:
} Police/Fire/Health Care Workers
◦ 30-day decision timeframe
◦ 7/6/20-1/1/23

} “Everyone Else”
◦ 45-day decision timeframe
◦ 7/6/20-1/1/23

} Executive Order
◦ 30-day decision timeframe
◦ 3/19/20-7/5/20
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Issue subpoenas for medical records from
◦ urgent care clinics
◦ personal physicians
◦ hospitals

} Pay attention to available contact tracing 
data

} Performing medical canvassing if one does 
not know exactly where the applicant has 
treated (suspicious if EE can't tell you!)
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} Applicant files DWC-1 form claiming work-
related injury

} During investigation applicant identifies 
emergency room for treatment which was 
received

} Emergency room records are obtained and in 
the record the ER dr noted “patient lives with 
his cousin who is positive for COVID-19”
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Do a thorough factual investigation from the 
outset of the claim

Build a timeline of
} when the applicant worked
} when they stopped working
} when the infection occurred
} when other possible exposures may have 

occurred
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} 3 family members all work for the same 
employer but at different locations

} One family member begins to feel ill, tested 
positive and then other family members 
begin to feel ill 

} All three file claims forms
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} Ask EE about other potential sources of 
exposure

◦ family members
◦ friends
◦ shopping trips
◦ recreation (hiking, walking, bike paths, etc).
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} Social media check was done 
} Instagram account was found 
} Instagram account information was saved as 

part of the investigation 
} During applicant’s depo she couldn’t 

remember her Instagram 
} After depo, her Instagram account was 

deleted
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} Ask ER about use of protective gear
◦ social distancing
◦ masks
◦ gloves
◦ sanitizers
◦ disinfectant

} Did ER enforce use of those tools
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Hopefully EE won't be out of work too long...

Got paid sick leave benefits available in response to COVID-19
=

must be exhausted before TD
or

Labor Code 4850 benefits
(public safety officers)

may begin
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Disabled?
When does TD begin?

NOW
(no "waiting period")

But then “how does EE qualify for TD or LC 
4850 benefits?”

Let's find out...
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1) must be certified TD w/in first 15 days after 
initial diagnosis

+
be recertified for TD every 15 days thereafter

“certify-every-15 days” must occur for
first 45 days of the claim

OR...
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2) if tested positive or a positive diagnosis 
between 3/19-5/5, must obtain TD 
certification w/in 15 days of May 6

HUH?

IF DOI is March 19 - May 5,
THEN must get TD cert by May 21, 2020
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Only “a physician pursuant to Chapter 5, 
Division 2 of the Business Code.” In other 

words, a MD or DO. (This is slightly different 
from the original version of the Executive 

Order.)
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Don't stop discovery!

REMEMBER: even if claim is presumed 
compensable, subsequently discovered 
evidence can rebut the presumption
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(WorkCompCentral, 9/9/20)

“The employers were cited for not protecting 
workers from exposure to COVID-19 because 
they did not take steps to update their 
workplace safety plans to properly address 
hazards related to the virus”
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} DL Poultry Inc: failed to physically distance 
EEs in a food processing area; 

} Failed to install plexiglass or other physical 
barriers between them
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Serious & Willful?

Horenberger
(2nd DCA) Horenberger defined serious and willful 
misconduct as follows:

“It follows that an employer guilty of serious and 
willful misconduct must know of the dangerous 
condition, know that the probable consequences of 
its continuance will involve serious injury to an 
employee, and deliberately fail to take corrective 
action.”
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LC 4553:

“The amount of compensation otherwise 
recoverable shall be increased one-half…where 
the employee is injured by reason of the serious 
and willful misconduct…"
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Don't stop discovery!

REMEMBER: even if claim is presumed 
compensable, subsequently discovered 
evidence can rebut the presumption
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It's not forever (it just seems that way!)
GOOD NEWS: expires 1/1/23

BAD NEWS: could be extended with additional 
legislation in future years
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