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Deposing for the 
Doctor

Tips and Strategies for an Effective Cross
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AGENDA

Introduction

Deposition Purpose 

Preparing for Deposition

Chapter Drafting (leading 
versus open-ended)
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Hector Benjumea, B.A., J.D., Newton Medical Evaluations, Inc.&
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PURPOSE OF THE  

DEPOSITION

FACT CONFIRMATION

MEDICAL HISTORY

ASSESS EXPOSURE FOR VIABIILITY OF EARLY SETTLEMENT

ANTICIPATION OF MED-LEGAL EVALUATION

ANTICIPATION OF TRIAL

FACT FINDING
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Fact Confirmation

1 - Personal Data Accuracy 2 - Job Duties 3 - Non-Medical Treatment
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Fact Finding:
What is the familial history??
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Medical 
History

To develop further discovery in 
the future
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Assessing Exposure for 
Viability of Early 

Settlement

Predict impairment and future medical 
costs

8
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Anticipation of 
Med-Legal 
Evaluation

Mechanism of injury

History of symptoms; 
subjective complaints

Raise enough doubt to 
persuade doctor to defer 
to trier of fact

Breakdown for doctor:

9
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Anticipation 
of Trial
-Impeachment
-Raise enough doubt for judge 
to rule on AOE/ COE

10
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Preparing for the Deposition
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Tool Kit

Identify the most effective tools in our tool kit

ISO report

Medical records

AOE/ COE packet, statements & videos

12
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1. Organize material in 

toolkit into a series of 

small chapters on 

individual important 

topics.

GOAL: Maximize use of 
best evidence available.

2. Package facts for 

doctor/ trier of fact 

GOAL: Recognition of 
importance of significant 

facts. 

Chapter Drafting
Chapter: a group of leading questions designed to accomplish a goal.

RESULT: Minimizes 
hostile witnesses leading 

us to material we do not 
want to cover

3. Write chapters that tell  
the case from our point of 

view. 

RESULT: We control the flow of information.

13
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CHAPTER TITLE

GOAL OF CHAPTER

FACTS TO SUPPORT GOAL

GENERAL TO SPECIFIC

Organizing 
the Chapter

14
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Unannounced Class Observations Process 

GOAL: Demonstrate unannounced observations are 
normal practice.

FACTS: 1) When a teacher is observed by a school 
administrator, an observation report is generated. 

Source: 
Classroom 

Observations 
Report

FACTS: 2) The observation is unannounced. 

GOAL: GENERAL TO SPECIFIC

1. Administrator walks into classroom 

unannounced. 

2. Administrator observes class activity.

3. Administrator generates report. 

4. Report is provided by administrator to teacher.

5. Teacher may challenge their report.

6. If  there are no challenges, teacher signs report 

as is. 

15
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Identify the 
most 
powerful 
tool that 
offers the 
most 
versatility

16
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Drill Bits 

wood concrete metal

17

Should be a 
goal directed 
preparation. 

POWERFUL 
CROSS

More than making 

notes on a legal pad.

Develop a system for 

preparation. 

Improve the system. 

Follow the system

Create a system.

18
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YesNo

Do NOT ask a question to which you do not know the answer?

Practice Tip 

MYTH

This is more true for trial 

than deposition. 

There are ways of asking 
safe leading questions where 
we do not have information
or cannot independently 
verify the information. 

19
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Effective 
Approach for 
a Powerful 
Cross

Drafting chapters using 
known facts and 
combining those with 
facts that logically flow 
from the known facts 
should lead to a logical 
answer.

If their answer is illogical, deponent 
loses credibility.

1

Doctor/ Trier will likely not accept 
an illogical answer. 

20
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21 Destructive vs Constructive Cross

Defense attitude is to always 
challenge claims/ allegations made 

by deponents: attack their story, 
destroy their credibility.

1 2 Constructive CrossDestructive Cross
The purpose is to get out of deponent 

several facts which they must 
acknowledge as accurate (facts 

deponent will admit to). 
Deponent will not know how their 

answers accepting facts as accurate will 
assist our goal.RESULT: Deponent will not be evasive.RESULT: Tone is aggressive.

RESULT: Mood in conference room is tense..
RESULT: Opposing party will wake up.

RESULT: It will take longer to complete the process

(objection opportunities). 

Example: • You are a single mother of 
three.• All three kids are in 

elementary school. • You drive your kids to 
school daily.• You pick up your kids from 
school daily.

CAVEAT: Destructive cross should not be eliminated 

completely. There is a place and a moment for it. 

21

1. Leading 
questions 

only 

All rules of 

evidence 

permit 

leading 

questions on 

cross.

RULES OF CROSS

3. Logical 
progression to 

one specific goal.

Each section must 

have a specific 

goal (a series of 

pictures that must 

be painted). 

2. One new fact per 
question.

We need an 

acceptable 

conclusion 

supported by 

facts to work 

successfully.

22

22



10/16/20

12

23

Rule 1: Leading Only

Non-leading questions 
are problematic: 

Advantages of Leading: What to do with a 
reluctant deponent:

• We control the mood.

• We can ask questions in 

a calm, factual tone, or 

with sarcasm.

• We can use our voice to 

place emphasis on the 

selected words. 

• Introduces greater dimensions of 

risks.

• Produces lengthy answers. 

• Limits ability to control the 

witness.
A true leading question not only suggests 

the answer but declares the answers

1. How do you like your 

supervisor? (open-ended 

question).

2. Do you like your supervisor? 

(some said it's leading but it's 

not because it does not 

declare the answer).

3. You like your supervisor? 

(suggests/declares).

Reluctant Deponent:  Some 

deponents do not want to 

answer questions.

1. Voice inflection:  elevate voice.

End the phrase with "don't you."

2. Pause (silence).  Powerful 

moment!

3. Silence and point:  body 

language (non-aggressive).

4. Taglines:  "Didn't you, isn't that 

correct."

*Take the question mark out and 

it becomes a declaratory 

statement.

Trained witness:  "Is that a 

question."  The answer should be 

YES… and no more!

23
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Applying Dr. 
Seuss to 
Rule 2:
Dr. Seuss approached writing by repeatedly 

using the smallest component. Just a single 

word was expanded as far as necessary to 

create a simple sentence.

24
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from One Fish Two Fish Red Fish Blue Fish

25
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Rule 2: One 
Fact Per 
Question

Drove car.  (Initial questions 
discusses a fact).

Drove car loaded with machines.

Drove loaded car to customer’s 
store.

*Each subsequent question 
contains one additional new fact 
established by the previous 
question.

• We need an acceptable 
conclusion supported by facts 
to work successfully.

• By placing only one single fact 
before a witness, their ability to 
evade is diminished. 

Dr. Seuss Approach

RESULT: Scope of the fact is controlled; the scope 

of the answer is tightly controlled

26
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Caveat:

• It is not always possible 

to ask confined hard edge 

facts. Some questions 

require an adjective to 

prove a conclusion. 

• The adjective becomes 

subjective, and thus 

creates reluctance as the 

deponent will take issue 

with a subjective 

adjective describing the 

fact. 

27

28

Assume: 
First 
aggressor 
theory

Question: You kicked Paul hard in 
the face and he bled.

Answer: No.

* It will be difficult to ascertain 
which part of the question he 
answered no to. 

28
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Applicant was the first aggressor

GOAL: Three step method to fix a vague question.

Facts

General to Specific

*Don’t argue with deponent over subjective forms.

• You kicked Paul.

• You kicked Paul in the face.

• You kicked Paul three times in the 

face.

• You kicked Paul hard three times 

in the face and he was bleeding.

• Back up to a safe fact already 

established.

• Move forward one fact at a time to 

identify an isolated fact already being 

disputed.

• Decision must be made to eliminate 

the subjective standard or use detailed 

facts to point to the only subjective 

standard that would be logically 

possible. 

29
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Rule 3: Break 
cross into a 
series of 
logical 
progressions 
to each 
specific 
factual goal

Each section (chapter) must have 
a specific goal (a series of pictures 
that must be painted).

Proceed one chapter at a time.

Develop each goal individually.

RESULT: Deponent is likely to give you more “YES”

TIP: The more difficult the 
witness, the more general the 
Chapter should start.

30
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Exception to 
Rule 3

• Leading questions result 

in “YES” answers. 

• The exception to using 

this approach would be 

where we need to prove 

absence of  evidence/ 

things not done.

31

32 Approach: 
Ask a series 
of “NO” 
questions 
requiring a 
negative 
answer.

ASSUME: Goal is to support  “Good Faith 

Personnel Action.”

Q: In the month of February 2020, you did not go to the office 

at all

A: No

Q: In the month of February 2020, you did not submit an 

expense report

A: No

Q: In the month of February 2020, you did not submit a time 

card

A: No

Q: In the month of February 2020, you did not submit the 

daily activity log

A: No

32
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ASSUME: Applicant files application alleging legs/ knees/ back

Q:How the injury occurred?

A: I was putting a product away on shelf against a wall. I felt

something hit the back of my leg near my ankle. I turned around

and saw my supervisor was moving boxes on a rolling cart, and the

boxes fell and hit my leg. I was in a lot of pain. The next day I was

sent to the industrial clinic. I can't sleep at night because of my

back and neck pain.

33

34

CHAPTER GOAL: To prove box did not make contact with neck/back/knee.

SOURCE: AOE/COE report or first medical report.

Q: You worked on February 2020?

A: Yes.

Q: You were assigned to put product away on February 13, 2020?

A: Yes.

Q: You were putting product away and you were facing the wall?

A: Yes.

Q: You were putting product away and felt the box hit the back of your right leg?

A: Yes.

Q: You were putting product away and felt the impact from the box near your right ankle?

A: Yes.

34
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CHAPTER GOAL: To prove box did not make contact with neck/back/knee.

SOURCE: AOE/COE report or first medical report.

TIP: Switch to question  to get  "No"

Q: You did not see the box falling before you felt impact?

A: No.

Q: The box did not make contact with your upper back?

A: No.

Q: Box did not make contact with your mid back?

A: No.

Q: The box did not make contact with your lower back?

A: No.

Q: The box did not make contact with your right knee?

A: No.

Q: The box did not make contact with your left knee?

A: No.

Q: The box only made contact with your right ankle?

A: Yes. (dramatic end!)

35
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ASSUME: Applicant filed post term CT.

Q: How were you injured?

A: I work alone in my department and never get help from anyone.  

I have been asking for help for years, and my supervisor doesn't like me.  

And I have to work a lot of hours.  I have to clean all the classrooms by 

myself.  I always felt pain in my neck/legs/back. I have not been able to 

sleep in years because of the pain.

36
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CHAPTER GOAL: To prove applicant had health insurance and never sought treatment.

SOURCE: Medical Records

Q: You have health insurance?

A: Yes

Q: You have had health insurance for five years.

A: Yes.

Q: You have had health insurance uninterrupted for five years?

A: Yes.

Q: You have used your health insurance for five years?

A: Yes.

Q: You have seen several doctors through your health plan for five years?

A: Yes.

Q: You have seen doctors through your health plan for several reasons.

A: Yes.

Q: In 2018 you saw doctors through your health plan for headaches?

A: Yes.

Q: In 2019 you saw doctors through your health plan for colds?

A: Yes.

Q: In 2020 you saw doctors through your health plan for your yearly checkup?

A: Yes.

TIP: Turn to "no" to establish applicant never complained of body parts.

*You never treated through your health plan for neck/back/legs in the past 

five years.

37
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Transcript 
CHAPTER GOAL: To prove box did not make contact with neck/back/knee.

SOURCE:AOE/COE report or first medical report.

Q: You worked on February 2020?

A: Yes.

Q: You were assigned to put product away on February 13, 2020?

A: Yes.

Q: You were putting product away and you were facing the wall?

A: Yes.

Q: You were putting product away and felt the box hit the back of your 

right leg?

A: Yes.

Q: You were putting product away and felt the impact from the box 

near your right ankle?

A: Yes.

TIP: Switch to question to get "No"

Q: You did not see the box falling before you felt impact?

A: No.

Q: The box did not make contact with your upper back?

A: No.

Q: Box did not make contact with your mid back?

A: No.

Q: The box did not make contact with your lower back?

A: No.

Q: The box did not make contact with your right knee?

A: No.

Q: The box did not make contact with your left knee?

A: No.

Q: The box only made contact with your right ankle?

A: Yes. (dramatic end!)

38
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Transcript 
GOAL – to prove applicant had health insurance and never sought treatment.

SOURCE:Medical records.

Q: You have health insurance?

A: Yes

Q: You have had health insurance for five years.

A: Yes.

Q: You have had health insurance uninterrupted for five years?

A: Yes.

Q: You have used your health insurance for five years?

A: Yes.

Q: You have seen several doctors through your health plan for five 

years?

A: Yes.

Q: You have seen doctors through your health plan for several reasons.

A: Yes.

Q: In 2018 you saw doctors through your health plan for headaches?

A: Yes.

Q: In 2019 you saw doctors through your health plan for colds?

A: Yes.

Q: In 2020 you saw doctors through your health plan for your yearly 

checkup?

A: Yes.

TIP: Turn to "no" to establish applicant never complained of body parts.

You never treated through your health plan for neck/back/legs in the past five years.

39

40

Thank you

40
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Procedural Issues
L.C. 5710:  any party to a WC proceeding may cause the deposition of a witness in the 

manner prescribed by CCP 2016.010 incorporated by L.C. 5710. 
*incorporates the procedure only not the substantive provisions

CCP 2025.240:  no subpoena required

Only notice to include:

Address/person/description of materials

Notice to record/videotape

*notice defect may render transcript inadmissible

41

42

Time Limits:
CCP 2025.290(a)

7 hours total

Applies to all counsel

Except witness counsel

CCP 2025.290(a) time limit may be extended by order

By stipulation

Deposition of an expert witness

Complex case

42
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Difficult Opposing Party
Opposing party holds depo hostage until production compliance

1. Brumm, Iriart v. State of California, California Highway Patrol 2013 Cal. Wrk. Comp. P.D. LEXIS 7

2. Gramajo v. Cain's Tire, Inc. 2013 Cal. Wrk. Comp. P.D. LEXIS 423

3. El Pollo Loco v. WCAB (Vallejo) (1998) 63 CCC 1281 (writ denied).

4. Denton v. Department of Forestry, 2011 Cal. Wrk. Comp. P.D. LEXIS 471 2011 Cal. Wrk. Comp. P.D. LEXIS 471

43

44
Facts:

• Dependents of Jeffrey Brumm allege he ingested drugs on 9/30/09 due to cumulative stress from his work as a 

California Highway Patrol officer, resulting in his death  

• SCIF retained an investigator to obtain statements from Officer Brumm's supervisor, captain, co-workers and 

family members. 

• Applicants' attorney requested service of all 15 statements. 

• Applicant Julie Brumm refuses to be deposed before receipt of the statements.

Applicants state that defendant would have an unfair advantage and would be able to ask questions out of context, 

which would produce inadvertent inconsistencies, which would then be the basis for medical opinion. Applicants 

refer to this as "discovery by surprise."

• The Board in Hardesty cited the need to "safeguard against unfair surprise," not any and all surprise. Indeed, the 

process of discovery, by which a party discovers unknown information, inherently leads to some amount of 

surprise. The applicant will have opportunity to respond before and at trial. Hardesty v. McCord (1976) 41 Cal. 

Comp. Cases 111 at page 13,

Brumm, Iriart v. State of California, California Highway Patrol 2013 Cal. Wrk. Comp. P.D. LEXIS 7

44
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Outcome:

• WCAB, denying removal, affirmed WCJ's finding that interests of justice would be best served by disclosing 

witness statements taken by defendant in connection with fatal injury suffered by decedent/CHP officer on 

9/30/2009 after applicant/widow's deposition, 

• any surprise or "contextual confusion" caused to applicant by reviewing witness statements after deposition can 

be remedied by further deposition or before trial, and 

• that applicant failed to show that significant prejudice or irreparable harm would result if witness statements 

were disclosed after, rather than before, her deposition.

Brumm, Iriart v. State of California, California Highway Patrol 2013 Cal. Wrk. Comp. P.D. LEXIS 7

45
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Facts:

• Injury claimed to back, including back muscles, spine and spinal cord. 

• Defendant seeks reconsideration, or, in the alternative, removal:  

• Defendant contends WCJ erred in ordering defendant to produce witness statements prior to applicant's 

deposition.

Outcome:

• Here, the WCJ's Order did not determine a substantive question, but was rather a discovery order. It was not a 

final order, and, accordingly, NOT subject to Petition for Reconsideration.

• Board upheld WCJ's order directing defendant to produce witness statements prior to deposition 

• WCAB found defendant did not demonstrate that it would suffer irreparable harm from production of 

witness statements prior to applicant's deposition  

• Vague assertions that applicant may be inclined to stretch truth if he has access to witness statements fell far 

short of demonstrating irreparable harm.

Gramajo v. Cain's Tire, Inc. 2013 Cal. Wrk. Comp. P.D. LEXIS 423

46
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Facts:

• Applicant claimed industrial injury when he was held at gun point at work 

• D set applicant’s deposition

• AA demanded a copy of applicants recorded statement before depo

• Defendant refused to provide the statement  

• WCJ issued  discovery orders: produce the recorded statement of the applicant

• Defendants filed a Petition for Removal to the WCAB under Labor Code § 5310 and, as an alternative, a Petition 

for Reconsideration of the WCJ's discovery orders.

Outcome:

• The appeals board held that an applicant was entitled to a copy of his own recorded statement before the 

employer could take his deposition 

• Defendant did not establish that they would suffer irreparable injury or substantial prejudice form giving 

applicant a copy of his stamen before deposition.  

• The WCAB also dismissed the Petition for Reconsideration, finding that the WCJ's orders were interim or 

procedural orders, not final orders, and therefore under Labor Code §§ 5900 and 5903 were not the proper 

subject of a Petition for Reconsideration.

El Pollo Loco v. WCAB (Vallejo) (1998) 63 CCC 1281 (writ denied).

47

48
Facts:

The applicant alleges CT injury to his psyche, body systems, hernia, digestive  

Defendant wants to take his deposition without first providing written statements from four witnesses. 

The applicant refuses to be deposed until those statements are provided. 

The WCJ ordered the deposition to proceed without the statements being provided until 10 days after the applicant 

signs the deposition or after signature is waived.

The applicant filed a timely petition for removal

Background:

The four witness statements held by the defendant were ordered taken by the defense attorney, and there is no 

argument that they are not work product  

The court in Hardesty v. Industrial Indemnity Company (1976) 41 Cal. Comp. Cases 111 found  that, “The denial of 

discovery of statements of witnesses taken by a party, his agent or his attorney (including statements taken by a 

private investigator) would unfairly prejudice the opposing party in preparing his case and would unduly expose him 

to the danger of surprise at trial. Accordingly, we conclude that these statements should be disclosed."

Denton v. Department of Forestry, 2011 Cal. Wrk. Comp. P.D. LEXIS 471 2011 Cal. Wrk. 

Comp. P.D. LEXIS 471

48
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Rules:

CCP 2018.020: "It is the policy of the state to do both of the following:

WORK PRODUCT (a) Preserve the rights of attorneys to prepare cases for trial with that degree of privacy necessary 

to encourage them to prepare their cases thoroughly and to investigate not only the favorable but the unfavorable 

aspects of those cases.

(b) Prevent attorneys from taking undue advantage of their adversary's industry and efforts."CCP 2018.030. (a) "A 

writing that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is not discoverable 

under any circumstances.  

Denton v. Department of Forestry, 2011 Cal. Wrk. Comp. P.D. LEXIS 471 2011 Cal. Wrk. 

Comp. P.D. LEXIS 471

49

50

Outcomes:

WCAB denied applicant's request for removal from WCJ's order allowing defendant to proceed with applicant's 

deposition without first providing written statements from four witnesses, 

The WCJ concludes that the timing of production of requested witness statements is best left to the WCJ to 

determine based upon: 

the need to encourage parties to investigate both the good and bad aspects of their positions;

the need to prevent a party from taking advantage of the industry of the other; and, 

the need to prevent undue prejudice which will result in an injustice. 

In this particular case, there is no interest in compelling production before a deposition that was first scheduled 

within a month of the Application being filed.

Denton v. Department of Forestry, 2011 Cal. Wrk. Comp. P.D. LEXIS 471 2011 Cal. Wrk. 

Comp. P.D. LEXIS 471

50
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Multiple Depos
• Requires court order

• Standard: good faith

• CCP 2025.61(a) when depo is concluded, party is not allowed to take subsequent depos.

• Except:  showing of good cause.  CCP 2025.610(6)

• Injury to additional body parts

• "Fill in the blanks" not good cause!

• Sanctions: LC 5813

51


