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The Code of Ethics for Arbitrators in Commercial Disputes  
Effective March 1, 2004 

The Code of Ethics for Arbitrators in Commercial Disputes was originally prepared in 1977 by a joint 
committee consisting of a special committee of the American Arbitration Association and a special committee 
of the American Bar Association. The Code was revised in 2003 by an ABA Task Force and special 
committee of the AAA. 

Preamble 

The use of arbitration to resolve a wide variety of disputes has grown extensively and forms a significant part 
of the system of justice on which our society relies for a fair determination of legal rights. Persons who act as 
arbitrators therefore undertake serious responsibilities to the public, as well as to the parties. Those 
responsibilities include important ethical obligations. 

Few cases of unethical behavior by commercial arbitrators have arisen. Nevertheless, this Code sets forth 
generally accepted standards of ethical conduct for the guidance of arbitrators and parties in commercial 
disputes, in the hope of contributing to the maintenance of high standards and continued confidence in the 
process of arbitration. 

This Code provides ethical guidelines for many types of arbitration but does not apply to labor arbitration, 
which is generally conducted under the Code of Professional Responsibility for Arbitrators of Labor-
Management Disputes. 

There are many different types of commercial arbitration. Some proceedings are conducted under arbitration 
rules established by various organizations and trade associations, while others are conducted without such 
rules. Although most proceedings are arbitrated pursuant to voluntary agreement of the parties, certain types 
of disputes are submitted to arbitration by reason of particular laws. This Code is intended to apply to all such 
proceedings in which disputes or claims are submitted for decision to one or more arbitrators appointed in a 
manner provided by an agreement of the parties, by applicable arbitration rules, or by law. In all such cases, 
the persons who have the power to decide should observe fundamental standards of ethical conduct. In this 
Code, all such persons are called "arbitrators," although in some types of proceeding they might be called 
"umpires," "referees," "neutrals," or have some other title. 

Arbitrators, like judges, have the power to decide cases. However, unlike full-time judges, arbitrators are 
usually engaged in other occupations before, during, and after the time that they serve as arbitrators. Often, 
arbitrators are purposely chosen from the same trade or industry as the parties in order to bring special 
knowledge to the task of deciding. This Code recognizes these fundamental differences between arbitrators 
and judges. 

In those instances where this Code has been approved and recommended by organizations that provide, 
coordinate, or administer services of arbitrators, it provides ethical standards for the members of their 
respective panels of arbitrators. However, this Code does not form a part of the arbitration rules of any such 
organization unless its rules so provide. 

Note on Neutrality 

In some types of commercial arbitration, the parties or the administering institution provide for three or more 
arbitrators. In some such proceedings, it is the practice for each party, acting alone, to appoint one arbitrator 
(a "party-appointed arbitrator") and for one additional arbitrator to be designated by the party-appointed 
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arbitrators, or by the parties, or by an independent institution or individual. The sponsors of this Code believe 
that it is preferable for all arbitrators including any party-appointed arbitrators to be neutral, that is, 
independent and impartial, and to comply with the same ethical standards. This expectation generally is 
essential in arbitrations where the parties, the nature of the dispute, or the enforcement of any resulting award 
may have international aspects. However, parties in certain domestic arbitrations in the United States may 
prefer that party-appointed arbitrators be non-neutral and governed by special ethical considerations. These 
special ethical considerations appear in Canon X of this Code. 

This Code establishes a presumption of neutrality for all arbitrators, including party-appointed arbitrators, 
which applies unless the parties' agreement, the arbitration rules agreed to by the parties or applicable laws 
provide otherwise. This Code requires all party-appointed arbitrators, whether neutral or not, to make pre-
appointment disclosures of any facts which might affect their neutrality, independence, or impartiality. This 
Code also requires all party-appointed arbitrators to ascertain and disclose as soon as practicable whether the 
parties intended for them to serve as neutral or not. If any doubt or uncertainty exists, the party-appointed 
arbitrators should serve as neutrals unless and until such doubt or uncertainty is resolved in accordance with 
Canon IX. This Code expects all arbitrators, including those serving under Canon X, to preserve the integrity 
and fairness of the process. 

Note on Construction 

Various aspects of the conduct of arbitrators, including some matters covered by this Code, may also be 
governed by agreements of the parties, arbitration rules to which the parties have agreed, applicable law, or 
other applicable ethics rules, all of which should be consulted by the arbitrators. This Code does not take the 
place of or supersede such laws, agreements, or arbitration rules to which the parties have agreed and should 
be read in conjunction with other rules of ethics. It does not establish new or additional grounds for judicial 
review of arbitration awards. 

All provisions of this Code should therefore be read as subject to contrary provisions of applicable law and 
arbitration rules. They should also be read as subject to contrary agreements of the parties. Nevertheless, this 
Code imposes no obligation on any arbitrator to act in a manner inconsistent with the arbitrator's fundamental 
duty to preserve the integrity and fairness of the arbitral process. 

Canons I through VIII of this Code apply to all arbitrators. Canon IX applies to all party-appointed arbitrators, 
except that certain party-appointed arbitrators are exempted by Canon X from compliance with certain 
provisions of Canons I-IX related to impartiality and independence, as specified in Canon X. 

CANON I: AN ARBITRATOR SHOULD UPHOLD THE INTEGRITY AND FAIRNESS OF THE 
ARBITRATION PROCESS. 

A.   An arbitrator has a responsibility not only to the parties but also to the process of arbitration itself, 
and must observe high standards of conduct so that the integrity and fairness of the process will be 
preserved. Accordingly, an arbitrator should recognize a responsibility to the public, to the parties 
whose rights will be decided, and to all other participants in the proceeding. This responsibility may 
include pro bono service as an arbitrator where appropriate.  

 B.  One should accept appointment as an arbitrator only if fully satisfied: 

(1)     that he or she can serve impartially; 

(2)     that he or she can serve independently from the parties, potential witnesses, and the other arbitrators; 

(3)     that he or she is competent to serve; and 
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(4)     that he or she can be available to commence the arbitration in accordance with the requirements of the 
proceeding and thereafter to devote the time and attention to its completion that the parties are 
reasonably entitled to expect. 

 

C.    After accepting appointment and while serving as an arbitrator, a person should avoid entering into 
any business, professional, or personal relationship, or acquiring any financial or personal interest, 
which is likely to affect impartiality or which might reasonably create the appearance of partiality. 
For a reasonable period of time after the decision of a case, persons who have served as arbitrators 
should avoid entering into any such relationship, or acquiring any such interest, in circumstances 
which might reasonably create the appearance that they had been influenced in the arbitration by the 
anticipation or expectation of the relationship or interest. Existence of any of the matters or 
circumstances described in this paragraph C does not render it unethical for one to serve as an 
arbitrator where the parties have consented to the arbitrator's appointment or continued services 
following full disclosure of the relevant facts in accordance with Canon II. 

D.   Arbitrators should conduct themselves in a way that is fair to all parties and should not be swayed by 
outside pressure, public clamor, and fear of criticism or self-interest. They should avoid conduct and 
statements that give the appearance of partiality toward or against any party. 

E.  When an arbitrator's authority is derived from the agreement of the parties, an arbitrator should neither 
exceed that authority nor do less than is required to exercise that authority completely. Where the 
agreement of the parties sets forth procedures to be followed in conducting the arbitration or refers to 
rules to be followed, it is the obligation of the arbitrator to comply with such procedures or rules. An 
arbitrator has no ethical obligation to comply with any agreement, procedures or rules that are 
unlawful or that, in the arbitrator's judgment, would be inconsistent with this Code. 

F.    An arbitrator should conduct the arbitration process so as to advance the fair and efficient resolution 
of the matters submitted for decision. An arbitrator should make all reasonable efforts to prevent 
delaying tactics, harassment of parties or other participants, or other abuse or disruption of the 
arbitration process. 

G.  The ethical obligations of an arbitrator begin upon acceptance of the appointment and continue 
throughout all stages of the proceeding. In addition, as set forth in this Code, certain ethical 
obligations begin as soon as a person is requested to serve as an arbitrator and certain ethical 
obligations continue after the decision in the proceeding has been given to the parties. 

H.   Once an arbitrator has accepted an appointment, the arbitrator should not withdraw or abandon the 
appointment unless compelled to do so by unanticipated circumstances that would render it 
impossible or impracticable to continue. When an arbitrator is to be compensated for his or her 
services, the arbitrator may withdraw if the parties fail or refuse to provide for payment of the 
compensation as agreed. 

I.     An arbitrator who withdraws prior to the completion of the arbitration, whether upon the arbitrator's 
initiative or upon the request of one or more of the parties, should take reasonable steps to protect the 
interests of the parties in the arbitration, including return of evidentiary materials and protection of 
confidentiality. 

 

 

CWCDAA-HUNT-003



 

NEUTRALS ECENTER       4 

Comment to Canon I 

A prospective arbitrator is not necessarily partial or prejudiced by having acquired knowledge of the parties, 
the applicable law or the customs and practices of the business involved. Arbitrators may also have special 
experience or expertise in the areas of business, commerce, or technology which are involved in the 
arbitration. Arbitrators do not contravene this Canon if, by virtue of such experience or expertise, they have 
views on certain general issues likely to arise in the arbitration, but an arbitrator may not have prejudged any 
of the specific factual or legal determinations to be addressed during the arbitration. 

During an arbitration, the arbitrator may engage in discourse with the parties or their counsel, draw out 
arguments or contentions, comment on the law or evidence, make interim rulings, and otherwise control or 
direct the arbitration. These activities are integral parts of an arbitration. Paragraph D of Canon I is not 
intended to preclude or limit either full discussion of the issues during the course of the arbitration or the 
arbitrator's management of the proceeding. 

CANON II: AN ARBITRATOR SHOULD DISCLOSE ANY INTEREST OR RELATIONSHIP LIKELY 
TO AFFECT IMPARTIALITY OR WHICH MIGHT CREATE AN APPEARANCE OF 
PARTIALITY. 

A.   Persons who are requested to serve as arbitrators should, before accepting, disclose: 

(1)     any known direct or indirect financial or personal interest in the outcome of the arbitration;  

(2)     any known existing or past financial, business, professional or personal relationships which might 
reasonably affect impartiality or lack of independence in the eyes of any of the parties. For example, 
prospective arbitrators should disclose any such relationships which they personally have with any party or its 
lawyer, with any co-arbitrator, or with any individual whom they have been told will be a witness. They 
should also disclose any such relationships involving their families or household members or their current 
employers, partners, or professional or business associates that can be ascertained by reasonable efforts; 

(3)     the nature and extent of any prior knowledge they may have of the dispute; and 

(4)    any other matters, relationships, or interests which they are obligated to disclose by the agreement of the 
parties, the rules or practices of an institution, or applicable law regulating arbitrator disclosure. 

B.       Persons who are requested to accept appointment as arbitrators should make a reasonable effort to 
inform themselves of any interests or relationships described in paragraph A. 

C.       The obligation to disclose interests or relationships described in paragraph A is a continuing duty 
which requires a person who accepts appointment as an arbitrator to disclose, as soon as 
practicable, at any stage of the arbitration, any such interests or relationships which may arise, or 
which are recalled or discovered. 

D.       Any doubt as to whether or not disclosure is to be made should be resolved in favor of disclosure. 

E.       Disclosure should be made to all parties unless other procedures for disclosure are provided in the 
agreement of the parties, applicable rules or practices of an institution, or by law. Where more than 
one arbitrator has been appointed, each should inform the others of all matters disclosed. 

F.       When parties, with knowledge of a person's interests and relationships, nevertheless desire that 
person to serve as an arbitrator, that person may properly serve. 
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G.      If an arbitrator is requested by all parties to withdraw, the arbitrator must do so. If an arbitrator is 
requested to withdraw by less than all of the parties because of alleged partiality, the arbitrator 
should withdraw unless either of the following circumstances exists: 

(1)     An agreement of the parties, or arbitration rules agreed to by the parties, or applicable law establishes 
procedures for determining challenges to arbitrators, in which case those procedures should be 
followed; or 

(2)     In the absence of applicable procedures, if the arbitrator, after carefully considering the matter, 
determines that the reason for the challenge is not substantial, and that he or she can nevertheless act 
and decide the case impartially and fairly. 

H.      If compliance by a prospective arbitrator with any provision of this Code would require disclosure 
of confidential or privileged information, the prospective arbitrator should either: 

(1)     Secure the consent to the disclosure from the person who furnished the information or the holder of the 
privilege; or 

(2)     Withdraw. 

CANON III: AN ARBITRATOR SHOULD AVOID IMPROPRIETY OR THE APPEARANCE OF 
IMPROPRIETY IN COMMUNICATING WITH PARTIES. 

A.   If an agreement of the parties or applicable arbitration rules establishes the manner or content of 
communications between the arbitrator and the parties, the arbitrator should follow those procedures 
notwithstanding any contrary provision of paragraphs B and C. 

B.   An arbitrator or prospective arbitrator should not discuss a proceeding with any party in the absence 
of any other party, except in any of the following circumstances: 

(1)     When the appointment of a prospective arbitrator is being considered, the prospective arbitrator: 

(a)  may ask about the identities of the parties, counsel, or witnesses and the general nature of the case; 
and 

(b)  may respond to inquiries from a party or its counsel designed to determine his or her suitability and 
availability for the appointment. In any such dialogue, the prospective arbitrator may receive 
information from a party or its counsel disclosing the general nature of the dispute but should not 
permit them to discuss the merits of the case. 

(2)      In an arbitration in which the two party-appointed arbitrators are expected to appoint the third arbitrator, 
each party-appointed arbitrator may consult with the party who appointed the arbitrator concerning the 
choice of the third arbitrator; 

(3)      In an arbitration involving party-appointed arbitrators, each party-appointed arbitrator may consult with 
the party who appointed the arbitrator concerning arrangements for any compensation to be paid to the 
party-appointed arbitrator. Submission of routine written requests for payment of compensation and 
expenses in accordance with such arrangements and written communications pertaining solely to such 
requests need not be sent to the other party; 

(4)      In an arbitration involving party-appointed arbitrators, each party-appointed arbitrator may consult with 
the party who appointed the arbitrator concerning the status of the arbitrator (i.e., neutral or non-
neutral), as contemplated by paragraph C of Canon IX; 
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(5)      Discussions may be had with a party concerning such logistical matters as setting the time and place of 
hearings or making other arrangements for the conduct of the proceedings. However, the arbitrator 
should promptly inform each other party of the discussion and should not make any final determination 
concerning the matter discussed before giving each absent party an opportunity to express the party's 
views; or 

(6)      If a party fails to be present at a hearing after having been given due notice, or if all parties expressly 
consent, the arbitrator may discuss the case with any party who is present. 
  

C.   Unless otherwise provided in this Canon, in applicable arbitration rules or in an agreement of the 
parties, whenever an arbitrator communicates in writing with one party, the arbitrator should at the 
same time send a copy of the communication to every other party, and whenever the arbitrator 
receives any written communication concerning the case from one party which has not already been 
sent to every other party, the arbitrator should send or cause it to be sent to the other parties. 

CANON IV: AN ARBITRATOR SHOULD CONDUCT THE PROCEEDINGS FAIRLY AND 
DILIGENTLY. 

A.  An arbitrator should conduct the proceedings in an even-handed manner. The arbitrator should be 
patient and courteous to the parties, their representatives, and the witnesses and should encourage 
similar conduct by all participants. 

B.   The arbitrator should afford to all parties the right to be heard and due notice of the time and place of 
any hearing. The arbitrator should allow each party a fair opportunity to present its evidence and 
arguments. 

C.  The arbitrator should not deny any party the opportunity to be represented by counsel or by any other 
person chosen by the party. 

D.   If a party fails to appear after due notice, the arbitrator should proceed with the arbitration when 
authorized to do so, but only after receiving assurance that appropriate notice has been given to the 
absent party. 

E.   When the arbitrator determines that more information than has been presented by the parties is 
required to decide the case, it is not improper for the arbitrator to ask questions, call witnesses, and 
request documents or other evidence, including expert testimony. 

F.   Although it is not improper for an arbitrator to suggest to the parties that they discuss the possibility 
of settlement or the use of mediation, or other dispute resolution processes, an arbitrator should not 
exert pressure on any party to settle or to utilize other dispute resolution processes. An arbitrator 
should not be present or otherwise participate in settlement discussions or act as a mediator unless 
requested to do so by all parties. 

G.   Co-arbitrators should afford each other full opportunity to participate in all aspects of the 
proceedings. 

Comment to paragraph G 

Paragraph G of Canon IV is not intended to preclude one arbitrator from acting in limited circumstances (e.g., 
ruling on discovery issues) where authorized by the agreement of the parties, applicable rules or law, nor does 
it preclude a majority of the arbitrators from proceeding with any aspect of the arbitration if an arbitrator is 
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unable or unwilling to participate and such action is authorized by the agreement of the parties or applicable 
rules or law. It also does not preclude ex parte requests for interim relief. 

CANON V: AN ARBITRATOR SHOULD MAKE DECISIONS IN A JUST, INDEPENDENT AND 
DELIBERATE MANNER. 

A.  The arbitrator should, after careful deliberation, decide all issues submitted for determination. An 
arbitrator should decide no other issues.  

B.   An arbitrator should decide all matters justly, exercising independent judgment, and should not 
permit outside pressure to affect the decision.  

C.   An arbitrator should not delegate the duty to decide to any other person.  

D.   In the event that all parties agree upon a settlement of issues in dispute and request the arbitrator to 
embody that agreement in an award, the arbitrator may do so, but is not required to do so unless 
satisfied with the propriety of the terms of settlement. Whenever an arbitrator embodies a settlement 
by the parties in an award, the arbitrator should state in the award that it is based on an agreement of 
the parties.  

CANON VI: AN ARBITRATOR SHOULD BE FAITHFUL TO THE RELATIONSHIP OF TRUST AND 
CONFIDENTIALITY INHERENT IN THAT OFFICE.  

A.   An arbitrator is in a relationship of trust to the parties and should not, at any time, use confidential 
information acquired during the arbitration proceeding to gain personal advantage or advantage for 
others, or to affect adversely the interest of another.  

B.   The arbitrator should keep confidential all matters relating to the arbitration proceedings and 
decision. An arbitrator may obtain help from an associate, a research assistant or other persons in 
connection with reaching his or her decision if the arbitrator informs the parties of the use of such 
assistance and such persons agree to be bound by the provisions of this Canon.  

C.   It is not proper at any time for an arbitrator to inform anyone of any decision in advance of the time it 
is given to all parties. In a proceeding in which there is more than one arbitrator, it is not proper at 
any time for an arbitrator to inform anyone about the substance of the deliberations of the arbitrators. 
After an arbitration award has been made, it is not proper for an arbitrator to assist in proceedings to 
enforce or challenge the award.  

D.   Unless the parties so request, an arbitrator should not appoint himself or herself to a separate office 
related to the subject matter of the dispute, such as receiver or trustee, nor should a panel of 
arbitrators appoint one of their number to such an office.  

CANON VII: AN ARBITRATOR SHOULD ADHERE TO STANDARDS OF INTEGRITY AND 
FAIRNESS WHEN MAKING ARRANGEMENTS FOR COMPENSATION AND 
REIMBURSEMENT OF EXPENSES. 

A.   Arbitrators who are to be compensated for their services or reimbursed for their expenses shall adhere 
to standards of integrity and fairness in making arrangements for such payments.  

B.   Certain practices relating to payments are generally recognized as tending to preserve the integrity 
and fairness of the arbitration process. These practices include:  
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(1)  Before the arbitrator finally accepts appointment, the basis of payment, including any cancellation fee, 
compensation in the event of withdrawal and compensation for study and preparation time, and all other 
charges, should be established. Except for arrangements for the compensation of party-appointed 
arbitrators, all parties should be informed in writing of the terms established; 

(2)  In proceedings conducted under the rules or administration of an institution that is available to assist in 
making arrangements for payments, communication related to compensation should be made through the 
institution. In proceedings where no institution has been engaged by the parties to administer the 
arbitration, any communication with arbitrators (other than party appointed arbitrators) concerning 
payments should be in the presence of all parties; and 

(3)  Arbitrators should not, absent extraordinary circumstances, request increases in the basis of their 
compensation during the course of a proceeding. 

CANON VIII: AN ARBITRATOR MAY ENGAGE IN ADVERTISING OR PROMOTION OF ARBITRAL 
SERVICES WHICH IS TRUTHFUL AND ACCURATE. 

A.   Advertising or promotion of an individual's willingness or availability to serve as an arbitrator must 
be accurate and unlikely to mislead. Any statements about the quality of the arbitrator's work or the 
success of the arbitrator's practice must be truthful. 

B.   Advertising and promotion must not imply any willingness to accept an appointment otherwise than 
in accordance with this Code. 

Comment to Canon VIII 

This Canon does not preclude an arbitrator from printing, publishing, or disseminating advertisements 
conforming to these standards in any electronic or print medium, from making personal presentations to 
prospective users of arbitral services conforming to such standards or from responding to inquiries concerning 
the arbitrator's availability, qualifications, experience, or fee arrangements. 

CANON IX: ARBITRATORS APPOINTED BY ONE PARTY HAVE A DUTY TO DETERMINE AND 
DISCLOSE THEIR STATUS AND TO COMPLY WITH THIS CODE, EXCEPT AS 
EXEMPTED BY CANON X. 

A.   In some types of arbitration in which there are three arbitrators, it is customary for each party, acting 
alone, to appoint one arbitrator. The third arbitrator is then appointed by agreement either of the 
parties or of the two arbitrators, or failing such agreement, by an independent institution or 
individual. In tripartite arbitrations to which this Code applies, all three arbitrators are presumed to be 
neutral and are expected to observe the same standards as the third arbitrator.  

B.   Notwithstanding this presumption, there are certain types of tripartite arbitration in which it is 
expected by all parties that the two arbitrators appointed by the parties may be predisposed toward the 
party appointing them. Those arbitrators, referred to in this Code as "Canon X arbitrators," are not to 
be held to the standards of neutrality and independence applicable to other arbitrators. Canon X 
describes the special ethical obligations of party-appointed arbitrators who are not expected to meet 
the standard of neutrality.  

C.   A party-appointed arbitrator has an obligation to ascertain, as early as possible but not later than the 
first meeting of the arbitrators and parties, whether the parties have agreed that the party-appointed 
arbitrators will serve as neutrals or whether they shall be subject to Canon X, and to provide a timely 
report of their conclusions to the parties and other arbitrators:  
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(1)  Party-appointed arbitrators should review the agreement of the parties, the applicable rules and any 
applicable law bearing upon arbitrator neutrality. In reviewing the agreement of the parties, party-
appointed arbitrators should consult any relevant express terms of the written or oral arbitration 
agreement. It may also be appropriate for them to inquire into agreements that have not been expressly set 
forth, but which may be implied from an established course of dealings of the parties or well-recognized 
custom and usage in their trade or profession; 

(2)  Where party-appointed arbitrators conclude that the parties intended for the party-appointed arbitrators 
not to serve as neutrals, they should so inform the parties and the other arbitrators. The arbitrators may 
then act as provided in Canon X unless or until a different determination of their status is made by the 
parties, any administering institution or the arbitral panel; and 

(3)  Until party-appointed arbitrators conclude that the party-appointed arbitrators were not intended by the 
parties to serve as neutrals, or if the party-appointed arbitrators are unable to form a reasonable belief of 
their status from the foregoing sources and no decision in this regard has yet been made by the parties, 
any administering institution, or the arbitral panel, they should observe all of the obligations of neutral 
arbitrators set forth in this Code. 

D.   Party-appointed arbitrators not governed by Canon X shall observe all of the obligations of Canons I 
through VIII unless otherwise required by agreement of the parties, any applicable rules, or 
applicable law. 

CANON X: EXEMPTIONS FOR ARBITRATORS APPOINTED BY ONE PARTY WHO ARE NOT 
SUBJECT TO RULES OF NEUTRALITY. 

Canon X arbitrators are expected to observe all of the ethical obligations prescribed by this Code except those 
from which they are specifically excused by Canon X. 

A. Obligations under Canon I  

Canon X arbitrators should observe all of the obligations of Canon I subject only to the following provisions: 

(1)  Canon X arbitrators may be predisposed toward the party who appointed them but in all other respects are 
obligated to act in good faith and with integrity and fairness. For example, Canon X arbitrators should not 
engage in delaying tactics or harassment of any party or witness and should not knowingly make untrue 
or misleading statements to the other arbitrators; and 

(2)  The provisions of subparagraphs B(1), B(2), and paragraphs C and D of Canon I, insofar as they relate to 
partiality, relationships, and interests are not applicable to Canon X arbitrators. 

B.  Obligations under Canon II  

(1)  Canon X arbitrators should disclose to all parties, and to the other arbitrators, all interests and 
relationships which Canon II requires be disclosed. Disclosure as required by Canon II is for the benefit 
not only of the party who appointed the arbitrator, but also for the benefit of the other parties and 
arbitrators so that they may know of any partiality which may exist or appear to exist; and 

(2)  Canon X arbitrators are not obliged to withdraw under paragraph G of Canon II if requested to do so only 
by the party who did not appoint them. 
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C.  Obligations under Canon III 

Canon X arbitrators should observe all of the obligations of Canon III subject only to the following 
provisions: 

(1)  Like neutral party-appointed arbitrators, Canon X arbitrators may consult with the party who appointed 
them to the extent permitted in paragraph B of Canon III; 

(2)  Canon X arbitrators shall, at the earliest practicable time, disclose to the other arbitrators and to the 
parties whether or not they intend to communicate with their appointing parties. If they have disclosed the 
intention to engage in such communications, they may thereafter communicate with their appointing 
parties concerning any other aspect of the case, except as provided in paragraph (3); 

(3)  If such communication occurred prior to the time they were appointed as arbitrators, or prior to the first 
hearing or other meeting of the parties with the arbitrators, the Canon X arbitrator should, at or before the 
first hearing or meeting of the arbitrators with the parties, disclose the fact that such communication has 
taken place. In complying with the provisions of this subparagraph, it is sufficient that there be disclosure 
of the fact that such communication has occurred without disclosing the content of the communication. A 
single timely disclosure of the Canon X arbitrator's intention to participate in such communications in the 
future is sufficient; 

(4)  Canon X arbitrators may not at any time during the arbitration: 

(a)  disclose any deliberations by the arbitrators on any matter or issue submitted to them for decision; 

(b)  communicate with the parties that appointed them concerning any matter or issue taken under 
consideration by the panel after the record is closed or such matter or issue has been submitted for 
decision; or 

(c)  disclose any final decision or interim decision in advance of the time that it is disclosed to all parties. 

(5)  Unless otherwise agreed by the arbitrators and the parties, a Canon X arbitrator may not communicate 
orally with the neutral arbitrator concerning any matter or issue arising or expected to arise in the 
arbitration in the absence of the other Canon X arbitrator. If a Canon X arbitrator communicates in 
writing with the neutral arbitrator, he or she shall simultaneously provide a copy of the written 
communication to the other Canon X arbitrator; 

(6)  When Canon X arbitrators communicate orally with the parties that appointed them concerning any 
matter on which communication is permitted under this Code, they are not obligated to disclose the 
contents of such oral communications to any other party or arbitrator; and 

(7)  When Canon X arbitrators communicate in writing with the party who appointed them concerning any 
matter on which communication is permitted under this Code, they are not required to send copies of any 
such written communication to any other party or arbitrator. 

      D.    Obligations under Canon IV  

Canon X arbitrators should observe all of the obligations of Canon IV. 

E.  Obligations under Canon V  

Canon X arbitrators should observe all of the obligations of Canon V, except that they may be predisposed 
toward deciding in favor of the party who appointed them. 
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F.  Obligations under Canon VI  

Canon X arbitrators should observe all of the obligations of Canon VI. 

G. Obligations Under Canon VII  

Canon X arbitrators should observe all of the obligations of Canon VII. 

H. Obligations Under Canon VIII  

Canon X arbitrators should observe all of the obligations of Canon VIII. 

I.  Obligations Under Canon IX  

The provisions of paragraph D of Canon IX are inapplicable to Canon X arbitrators, except insofar as the 
obligations are also set forth in this Canon. 
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Mandatory Fee Arbitration Program
The State Bar's Mandatory Fee Arbitration Program is an informal, con�dential and lower cost forum for
resolving fee disputes between lawyers and their clients. This kind of arbitration is required for a lawyer if
requested by a client.

Most fee arbitration is conducted through local bar association programs. To request fee arbitration,
contact the local county bar program where the majority of legal services were provided, typically the
county where the lawyer's o�ce is located. The State Bar provides fee arbitration only when there is no
local bar program. Mediation of a fee dispute is voluntary and may be available through local bar
associations.

For more information or assistance, call the State Bar Mandatory Fee Arbitration Program at 415-538-
2020. 

Approved Local Bar Mandatory Fee Arbitration Programs
Mandatory Fee Arbitration Forms and Resources
State Bar of California Arbitration Advisories
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California Code, Evidence Code - EVID § 1129

Looking for legal help?
Search our attorney directory for an experienced attorney in your area.

Search California Codes

(a) Except in the case of a class or representative action, an attorney representing a client
participating in a mediation or a mediation consultation shall, as soon as reasonably possible
before the client agrees to participate in the mediation or mediation consultation, provide that

client with a printed disclosure containing the confidentiality restrictions described in Section 1119and obtain
a printed acknowledgment signed by that client stating that he or she has read and understands the
confidentiality restrictions.

(b) An attorney who is retained after an individual agrees to participate in the mediation or mediation
consultation shall, as soon as reasonably possible after being retained, comply with the printed disclosure
and acknowledgment requirements described in subdivision (a).

(c) The printed disclosure required by subdivision (a) shall:

(1) Be printed in the preferred language of the client in at least 12-point font.

(2) Be printed on a single page that is not attached to any other document provided to the client.

(3) Include the names of the attorney and the client and be signed and dated by the attorney and the
client.

(d) If the requirements in subdivision (c) are met, the following disclosure shall be deemed to comply with
the requirements of subdivision (a):

 
Mediation Disclosure Notification and
Acknowledgment

 

 

Search by Keyword or Citation

Enter Keyword or Citation
SEARCH
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    To promote communication in mediation,
California law generally makes mediation a
confidential process.  California's mediation
confidentiality laws are laid out in Sections
703.5 and 1115 to 1129, inclusive, of the
Evidence Code.  Those laws establish the
confidentiality of mediation and limit the
disclosure, admissibility, and a court's
consideration of communications, writings,
and conduct in connection with a mediation.
 In general, those laws mean the following:

 

    • All communications, negotiations, or
settlement offers in the course of a
mediation must remain confidential.

 

    • Statements made and writings prepared
in connection with a mediation are not
admissible or subject to discovery or
compelled disclosure in noncriminal
proceedings.

 

    • A mediator's report, opinion,
recommendation, or finding about what
occurred in a mediation may not be
submitted to or considered by a court or
another adjudicative body.

 

    • A mediator cannot testify in any
subsequent civil proceeding about any
communication or conduct occurring at, or in
connection with, a mediation.

CWCDAA-HUNT-014



10/15/2020 California Code, Evidence Code - EVID § 1129 | FindLaw

https://codes.findlaw.com/ca/evidence-code/evid-sect-1129.html 3/4

 

    This means that all communications
between you and your attorney made in
preparation for a mediation, or during a
mediation, are confidential and cannot be
disclosed or used (except in extremely
limited circumstances), even if you later
decide to sue your attorney for malpractice
because of something that happens during
the mediation.

 

    I, ____________________ [Name of
Client], understand that, unless all
participants agree otherwise, no oral or
written communication made during a
mediation, or in preparation for a mediation,
including communications between me and
my attorney, can be used as evidence in any
subsequent noncriminal legal action
including an action against my attorney for
malpractice or an ethical violation.

 

    NOTE:  This disclosure and signed
acknowledgment does not limit your
attorney's potential liability to you for
professional malpractice, or prevent you
from (1) reporting any professional
misconduct by your attorney to the State Bar
of California or (2) cooperating with any
disciplinary investigation or criminal
prosecution of your attorney.

 

  [Name of
Client]_____________________________

[Date
signed]________________________________
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10/15/2020 California Code, Evidence Code - EVID § 1129 | FindLaw

https://codes.findlaw.com/ca/evidence-code/evid-sect-1129.html 4/4

[Name of
Attorney]___________________________

[Date
signed]________________________________

(e) Failure of an attorney to comply with this section is not a basis to set aside an agreement prepared in
the course of, or pursuant to, a mediation.
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10/15/2020 Forms & Resources

www.calbar.ca.gov/Attorneys/Attorney-Regulation/Mandatory-Fee-Arbitration/Forms-Resources 1/2

 

Forms & Resources
When clients have a dispute with their attorneys, lawyers are required to give their clients a notice
indicating that they have an option to go to arbitration.

Fee Arbitration Forms

Request for Arbitration of a Fee Dispute (This form is for the State Bar program only. Contact local
bar for local bar forms.)
Instructions and Information for Requesting Fee Arbitration
Notice of Your Rights After Fee Arbitration (Explains your rights after the arbitration award is mailed.)
Client's Request for Enforcement of an Arbitration Award (For clients who need help if their
arbitration award requires a refund of fees and the lawyer does not pay it.)
State Bar Fee Arbitrator Application
Guidelines and Minimum Quali�cations of Arbitrators for the State Bar Fee Arbitration Program

Attorney Forms

Notice of Client's Right to Fee Arbitration - Lawyers must give this notice to clients when �ling a
lawsuit for fees or when initiating arbitration through an alternative program (Bus. & Prof. Code
Section 6201(a). The form is available in English and Spanish.
Request for Arbitration of a Fee Dispute (This form is for the State Bar program only. Contact local
bar for local bar forms.)
Sample Fee Agreements forms and instructions: 
Sample Written Fee Agreement Form 
Optional Clauses and Disclosure Forms 
Sample Written Fee Agreements Forms Instructions and Comments

Resources

Rules of the State Bar of California relating to Mandatory Fee Arbitration. Includes a Schedule of
Charges and Deadlines
Business and Professions Code, Article 13 Arbitration of Attorney's Fees (§§ 6200-6206)
Business and Professions Code, Article 8.5 Fee Agreements (§§ 6146-6149.5).
Code of Civil Procedure, Article 1 Con�rmation, Correction or Vacation of the Award (§§ 1285-1289)
Code of Civil Procedure, Article 2 Limitations of Time (§§ 1288-1288.8)
Arbitration Advisories
Having a Fee Dispute With Your Lawyer? FAQ
Preparing for the Arbitration Hearing FAQ
General Demand Letter Writing Tool (link to California Courts website)
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http://www.calbar.ca.gov/Portals/0/documents/mfa/Notice-Of-Your-Rights-After-Fee-Arbitration.pdf
https://www.calbar.ca.gov/Portals/0/documents/forms/mfa/Clients-Request-for-Enforcment-of-an-Arbitration-Award-Form.pdf
http://www.calbar.ca.gov/Portals/0/documents/forms/mfa/Application_for_Appointment_to_MFA.pdf
http://www.calbar.ca.gov/Portals/0/documents/forms/mfa/Guidelines-of-Arbitrators-for-MFA.pdf
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San Francisco Office     Los Angeles Office     
180 Howard Street          845 S. Figueroa Street 
San Francisco, CA 94105    www.calbar.ca.gov    Los Angeles, CA 90017

GUIDELINES AND MINIMUM QUALIFICATIONS OF ARBITRATORS 
FOR THE STATE BAR OF CALIFORNIA FEE ARBITRATION PROGRAM 

(Adopted by the State Bar Committee on Mandatory Fee Arbitration 2001;  
revised May 12, 2006; revised January 12, 2007; revised May 3, 2019.) 

I. ARBITRATOR APPOINTMENTS SELECTION COMMITTEE 

The Appointments Selection Committee shall consist of the Presiding Arbitrator and at 
least one staff member from the State Bar of California’s Mandatory Fee Arbitration 
Program. Recommendations for appointments of arbitrators are submitted to the 
appropriate State Bar Board Committee, which in turn forwards its recommendations 
to the full Board of Trustees of the State Bar for appointment. 

II. GUIDELINES FOR MINIMUM QUALIFICATIONS OF ARBITRATORS

A. The following guidelines are intended to set forth the minimum qualifications 
for lawyer and non-lawyer arbitrator appointments as well as the retention of 
appointees on the arbitrator panel. Any information provided by the applicant 
on his or her application form will be evaluated and could be used as grounds 
for exclusion from appointment. An applicant’s failure to show, upon request of 
the Appointments Selection Committee, that he/she affirmatively meets these 
minimum qualifications may result in the rejection of an applicant or removal of 
an arbitrator from the Fee Arbitration Program. 

B. In addition, the Appointments Selection Committee may consider, within its 
sole discretion, any additional factors it may deem relevant in connection with 
any decision to accept or exclude any applicant. 

III. APPOINTMENT TO THE MANDATORY FEE ARBITRATION PANEL

A. Requirements of All State Bar Fee Arbitrators 

Prior to assignment to a panel, arbitrators are required to attend at least one 
comprehensive training program for arbitrators on attorney fee arbitration 
through a local bar association or the State Bar of California. 

B. Lawyer Arbitrators 

To be qualified for appointment as a lawyer arbitrator, an applicant must: 

(1) be, and have been for at least five years, an active member in 
good standing with the State Bar of California; or 

MANDATORY FEE ARBITRATION 
PROGRAM 
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(2) be a retired judge who is an active member of the State Bar of 
California; and 

(3) not have a pending professional disciplinary matter filed with the State 
Bar Court, any federal court or agency, or other state bar discipline 
authority. Conviction of a crime for any felony or misdemeanor 
required to be reported under Business & Professions Code section 
6068(o)(5) may constitute grounds for rejection of the applicant. The 
imposition of any public discipline by the State Bar Court, or a federal 
court or agency or other state bar discipline authority authorized to 
impose comparable professional discipline against attorneys may also 
constitute grounds for rejection of an application. 

C. Non-Lawyer Arbitrators 

To be qualified for appointment as a non-lawyer arbitrator an applicant must: 

(1) provide sufficient information to the Appointments Selection 
Committee to its satisfaction concerning his or her business, 
professional or volunteer experience, education, or other relevant 
qualifications to serve as an arbitrator; and 

(2) have never been an active or inactive member of the bar of any state or 
the District of Columbia; and 

(3) have never worked regularly for a public or private law office or 
practice, court of law or attended law school for any period of time; and 

(4) have never worked as a paralegal, law firm staff, or law clerk. 

(5) have never been convicted of a felony, or a misdemeanor involving 
dishonesty or other moral turpitude, or an attempt or a conspiracy or 
solicitation of another to commit a felony or a misdemeanor of any 
type. 

IV. ONGOING REQUIREMENTS 

A. During the term of service, all lawyer arbitrators are required to report to the 
Fee Arbitration Program the existence of any professional disciplinary 
complaint filed with the State Bar Court or imposition of public professional
discipline by the State Bar of California or by any federal court or agency
authorized to impose comparable professional discipline against attorneys.

B. During the term of service, all lawyer arbitrators are required to report to the
Fee Arbitration Program the existence of any criminal conviction of a felony or 
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misdemeanor required to be reported under Business & Professions Code 
section 6068(o)(5). 

C. During the term of service, all non-attorney arbitrators are required to report to 
the Fee Arbitration Program the existence of any criminal conviction of a felony, 
or a misdemeanor involving dishonesty or other moral turpitude, or an attempt 
or a conspiracy or solicitation of another to commit a felony or a misdemeanor 
of any type. 

D. Once appointed, all arbitrators shall attend a comprehensive training at least 
once every five (5) years. 
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The Thorny Question of Mediation Confidentiality and Legal Malpractice

By Kirsten H. Spira and Elizabeth H. Capel

Kirsten H. Spira is a partner at Jenner & Block and a member of Los Angeles County Bar Association's
Professional Responsibility and Ethics Committee. Elizabeth H. Capel is an associate at Jenner & Block. The
opinions expressed here are their own.

Mediation confidentiality, mandated by Evidence Code sections 1115, et seq., is designed to encourage
settlements by eliminating the fear that statements made during mediation might later be used against a
participant. But what happens when a client sues his attorney alleging that the lawyer made
misrepresentations, or gave bad advice, during mediation? In Cassel v. Superior Court,  the California
Supreme Court answered this question, holding that a lawyer's statements and conduct in connection with
mediation are inadmissible and therefore cannot support a malpractice claim.

Recently, efforts have ramped up to amend the Evidence Code to effectively overturn Cassel and make
mediation-related communications admissible in legal malpractice actions and disciplinary proceedings.
While the California Law Revision Commission has made a laudable effort to deal with the thorny issues
inherent to the mediation setting, its proposed solution raises questions of desirability and effectiveness.

Mediation Confidentiality Protects Lawyers, Too

In Cassel, the plaintiff brought a malpractice action alleging that his lawyer threatened to abandon him at
trial if he didn't accept the other side's settlement offer, misrepresented terms of the offer, and made other
false statements and promises. In short, the client alleged that his lawyer had breached several ethical
obligations and provided ineffective and even destructive guidance at mediation.

The trial court granted a motion in limine excluding the mediation communications from evidence and the
California Supreme Court, in a landmark decision, decided that the trial court was correct. It stated that
the rules surrounding mediation confidentiality are "clear and absolute"  and disallowed the disclosure of
mediation communications unless mediation confidentiality were "expressly waived, under statutory
procedures, by all mediation 'participants,' or at least by all those 'participants' by or for whom it was
prepared."

The court expressed some concern over its own holding. Justice Ming. W. Chin noted that, "This is a high
price to pay to preserve total confidentiality in the mediation process"  and the majority appeared to
invite legislative review, stating that "the Legislature is free to reconsider whether the mediation
confidentiality statutes should preclude the use of mediation-related attorney-client discussions to support
a client's civil claims of malpractice against his or her attorneys."

After Cassel, the Legislature asked the California Law Revision Commission to examine ethics laws,
including the rules on mediation confidentiality.  After several years of study and comment, in December
2017, the commission published a final report recommending that the California Legislature enact an
exception to the mediation confidentiality rules.

Policy Supporting Mediation Confidentiality

California has long followed a public policy of encouraging the settlement of disputes.  In furtherance of
this policy, in the early 1980s, the commission "recommended the enactment of a new evidentiary
provision, which would protect oral and written information disclosed in mediation from subsequent
disclosure in a judicial proceeding."  This recommendation ultimately resulted in the mediation
confidentiality provisions enacted in Evidence Code sections 1115, et seq.

The confidentiality rule's basic function is to encourage settlement by promoting candid and informal
exchanges at mediation.  As the Harvard Law Review observed: "Agreement may be impossible if the
mediator cannot overcome the parties' wariness about confiding in each other….Accordingly, effective
mediation demands that the parties be privileged not to testify about communications they have made
to each other in the course of mediation."

Assessing Whether the Rule Should Change

[1]

[2]

[3]

[4]

[5]

[6]

[7]

[8]

[9]

[10]

[11]
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The commission's final recommendation proposes an exception to mediation confidentiality for
communications made in connection with mediation if proffered in a malpractice action, an attorney
disciplinary proceeding, or a dispute between the lawyer and client concerning fees or costs. Evidence,
either oral or written, by a mediator would remain inadmissible. Other mediation evidence would be
admissible, but "only the portion of it necessary,"  and only after the other affected mediation
participants are given notice and an opportunity to "speak up and guard against improper disclosure."

The proposed legislation presents numerous challenges. First, it permits a malpractice action based on the
conduct of a lawyer at mediation, but it potentially limits the scope of evidence available to the
defendant. In Solin v. O'Melveny & Myers, LLP, when a defendant law firm was unable to introduce
attorney-client privileged but potentially exculpatory evidence, the court recognized that the situation
created due process concerns.  Concluding that the dispute was "incapable of complete resolution
without breaching the attorney-client privilege," and the court dismissed the lawsuit.

Under the proposed exception, if exculpatory evidence is possessed by the mediator (not a far‑fetched
scenario because the mediator would presumably be the most informed person as to the proceeding) or
a participant who had successfully objected to the introduction of his confidential evidence, a Solin-like
conflict would be created.  The lawyer-defendants would potentially be unable to fully defend
themselves in the malpractice action without the disclosure of the still‑confidential communications.

Second, while the commission clearly struggled to arrive at a solution that would "preserve the
confidentiality expectations of mediation participants,"  as a practical matter, absent costly intervention
by a former mediation participant, participants would unilaterally lose the confidentiality that they
bargained for in the event of a subsequent malpractice suit.

Finally, the commission urges that the proposed exception is designed to "protect against claims based on
buyer's remorse,"  but it is unclear how it does so as the exception allows clients to relitigate their
settlement decisions in a "round two" against their lawyer.  In such suits—often referred to as "settle and
sue" cases—the former client would seek to recoup from his former lawyer (rather than the prior opposing
party) its perceived losses as a result of the settlement. While allegations of attorney misconduct such as
those in Cassel are distressing, in general suits such as these claiming that a better settlement should have
been achieved present damage claims that are "inherently speculative,"  and place lawyers in the
difficult position of having to justify in retrospect the basis for their judgement as to "the amount that [could
have been] recovered at trial and what the opponent was willing to pay or accept."

In sum, before the legislature slices out an exception to mediation confidentiality for purposes of
malpractice claims, further consideration must be given to whether such an exception would be
workable, or even desirable.

[1] 51 Cal.4th 113 (2011).

[2] Id. at 117.

[3] Id. at 119. Four years after Cassel, the Court of Appeal applied the rule to find that even inferences
based on what happened at a mediation cannot be admitted into evidence due to the mediation
confidentiality rule. Amis v. Greenberg Traurig LLP, 235 Cal. App. 4th 331, 340-42 (2015).

[4] Id. at 139 (Chin, J., concurring).

[5] Id. at 136.

[6] 2012 Cal. Stat. res. ch. 108 (ACR 98 (Wagner & Gorrell)).

[7] See California Law Revision Commission, Relationship Between Mediation Confidentiality and Attorney
Malpractice and Other Misconduct, Pre-Print Recommendation at 135, available
athttp://www.clrc.ca.gov/pub/Printed-Reports/RECpp-K402.pdf.

[8] See Bus. & Prof. Code § 465 (stating a legislative finding and declaration that it seeks to encourage the
use of mediation, conciliation and arbitration over litigation).

[12]

[13]

[14]

[15]

[16]

[17]

[18]

[19]

[20]
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[9] California Law Revision Commission, Relationship Between Mediation Confidentiality and Attorney
Malpractice and Other Misconduct, Pre-Print Recommendation at 25-26.

[10] See, e.g., Foxgate Homeowners' Ass'n, Inc. v. Bramalea Cal., Inc., 26 Cal.4th 1, 14 (2001).

[11] Note, Protecting Confidentiality in Mediation, 98 Harv. L. Rev. 441, 445 (1984).

[12] California Law Revision Commission, Relationship Between Mediation Confidentiality and Attorney
Malpractice and Other Misconduct, Pre-Print Recommendation at 145.

[13] Id. at 142.

[14] Solin v. O'Melveny & Myers LLP, 89 Cal.App.4th 451, 463 (2001).

[15] Id. at 467.

[16] Two published opinions have considered the Solin rule in the mediation context, but reached differing
conclusions (See Kurtin v. Elieff, 215 Cal. App. 4th 455, 474 (2013) and Millhouse v. Travelers Commercial Ins.
Co., 982 F. Supp. 2d 1088, 1108-09 (C.D. Cal. 2013)), whereas several unpublished (and therefore not
citable) opinions have recognized that the Solin rule applies to mediation communications.  See,
e.g., Shaoxing City Maolong Wuzhong Down Prods. Ltd. v. Landsberg & Assocs., No. B257823, 2015 WL
3897769, at *3 (Cal. Ct. App. June 25, 2015); Kausch v. Wimsatt, No. B208724, 2009 WL 3897769, at *3 (Cal.
Ct. App. Oct. 28, 2009). 

[17] California Law Revision Commission, Relationship Between Mediation Confidentiality and Attorney
Malpractice and Other Misconduct, Pre-Print Recommendation at 141.

[18] Id. at 136.

[19] Filbin v. Fitzgerald, 211 Cal.App.4th 154, 167 (2012).

[20] Barnard v. Langer, 109 Cal.App.4th 1453, 1462 n.13 (2003) ("The hindsight vulnerability of lawyers is
particularly acute when the challenge is to the attorney's competence in settling the underlying case").
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“Having Your ADR Cake & Eating It, Too: 
MED-ARB & ARB-MED”1 
 
So, let’s say you’re in mediation. The joint session is over, and you’re in caucus with 
your client – who isn’t sure what to do.  You are performing the balancing act of advising 
the client about his or her options, while reminding the client that s/he is the one who has 
to make the decision.  On the one hand, you don’t want the client to think that you aren’t 
advising him or her; on the other, you know that if your dithering client takes your advice 
about whether to make the deal the mediator has just relayed – and your advice turns out 
“wrong” (with the benefit of hindsight) – then you’re going to have an upset client 
looking for someone to blame.   
 
Under those or similar circumstances, we mediators hear parties (and, all too often, their 
counsel) ask for our opinion about what to do; about whether they’ll win or lose; or about 
the strength or weakness of the legal claims/defenses.  Giving such opinions is 
problematic for certified or court-appointed mediators, and many resist doing so.2 While 
mediator resistance is consistent with the Florida “facilitative” model of mediation, it is 
often dissatisfying to the parties and counsel. 
 
What if I told you there were at least two dispute resolution processes tailor-made for this 
situation, where, to resolve the dispute, parties and/or counsel need some third-party 
evaluation of the claim as a basis for negotiation: “med-arb” and “arb-med”?3   
 

                                                 
1  This article initially appeared in the Hillsborough County Bar Association Lawyer, Vol. 16, 
No. 7, at 42-43 (April 2006).   
 
2  Mediator ethics prohibit a mediator from offering an “opinion intended to coerce the 
parties, decide the dispute, or direct a resolution of any issue.  Consistent with standards of 
impartiality and preserving party self-determination however, a mediator may point out possible 
outcomes of the case and discuss the merits of a claim or defense. A mediator shall not offer a 
personal or professional opinion as to how the court in which the case has been filed will resolve 
the dispute.”  Fla. R. Med. 10.370(c).   
 
Even if the mediator does not intend to coerce the party, etc., the dithering party who accepts the 
mediator’s assessment of the claim and acts accordingly on it may have second thoughts after a 
deal is struck, and look for someone to blame.  Thus, many mediators are reticent to do more 
than point out possible areas of weakness, engaging in reflection exercises or attempting to get 
counsel to address the merits and attempting to get the party to acknowledge the risk of going 
forward.   
 
3    As you may suspect, these are short for “mediation-arbitration” and vice versa.  A third 
dispute resolution technique that fits this bill is nonbinding arbitration. I have written elsewhere 
about court-referred nonbinding arbitration as an early evaluation tool in the lawyer/negotiator’s 
tool kit, “Non-Binding Arbitration: a Primer and a Proposal”, Hillsborough County Bar Association 
Lawyer, Vol. 14, No. 3, at 44-45 (November 2003), so I won’t spend more time on it here. 
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In med-arb, a neutral, who is experienced in both mediation and arbitration, first conducts 
a mediation, trying to see if the parties can reach agreement.  If they cannot, then the 
neutral declares the mediation at an impasse, and conducts an arbitration hearing, taking 
testimony and documents and rendering an award, which is usually binding on the 
parties.  In arb-med, the neutral does the same thing, but reverses the processes: first s/he 
conducts an arbitration hearing and renders an award and then a mediation.  The neutral 
keeps the award confidential until after mediation is conducted and settlement explored 
by the parties; if the parties settle, the arbitration decision is discarded; if the parties do 
not settle, then the arbitration decision determines the outcome.   
 
One concern with med-arb is that, during the mediation phase, the neutral may have 
learned of information that would not be properly considered at arbitration and, 
consequently, either the arbitration part of the process would be tainted or the mediation 
would be less likely to result in settlement.4  Arb-med overcomes this issue, because any 
inadmissible information would not be revealed until after the neutral had made the 
arbitration decision.  Having said that, one observer has noted that, “[a]lthough the risk of 
the decision being influenced by confidential material is eliminated, this is done at the 
[financial] cost of the arbitration part of the process, especially if the mediation is 
successful, because in that event the decision never sees the light of day.”5    
 
While both processes may have drawbacks, they can each help you help your client 
answer the question: what should I do? 
 
 
 

                                                 
4  The mediation could be less likely to result in a settlement because a party may be 
holding back information from the mediator, for fear that the mediator-turned-arbitrator might hold 
the inadmissible evidence against them at arbitration.   
5  See, Alan Limbury and Rosemary Howell, Strategic Resolutions, http://www.strategic-
resolution.com/arb_med.html.  Another great resource is “The Martindale-Hubbell® ADR Primer 
Service Roles — Mediation-Arbitration”, http://martindale.com/pdf/med-arb.pdf.  
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New Law. On January 1, a new California law will take effect. It will require a
lawyer to make sure their client understands the implications of California's
legal protections for mediation communications, before the client agrees to
mediation. If the client has already agreed to mediation before seeking counsel
- by participating in a divorce mediation, or signing a contract with a mediation
clause, for instance - then informed consent will be required as soon as
possible after engaging counsel. 
 
Senate Bill 954 by State Senator Bob Wieckowski will add a new Evidence
Code section 1129, and a new paragraph (a)(3) to the existing section 1122.
The new section will require the attorney to obtain their client's signature on a
separate printed disclosure form confirming the client understands the main
code section providing mediation confidentiality, Evidence Code section 1119. The informed consent
disclosure will need to be in the preferred language of the client. The new law will specify the contents
of a sample form which attorneys can elect to use as a way to ensure they have complied with the
new requirement (see subdivision d - full text of the new provisions is below.) The form includes a
concise 87-word summary of Evidence Code sections 1115-1128 and 703.5. This summary was
originally drafted by the Judicial Council in 2005, but never adopted until now.
 
Consistent Public Policy. For more than half a century, voluntary resolution of disputes has been
favored California public policy, and considered most consistent with democratic values of self-
determination. The Legislature enacted Labor Code 65, and Evidence Code sections 1152, 1154, and
1152.5, to promote and protect candid off-the-record settlement discussions. The choice to exclude
evidence is always difficult and controversial. The protections in each of these sections were
eventually eroded by later appellate court decisions. Then in the mid-nineties, the current Evidence
Code chapter providing mediation confidentiality - sections 1115-1128 - was drafted and sponsored by
the Law Revision Commission. Taking into account the steady weakening of these previous
protections, and recognizing that only a tiny fraction of all disputes actually go to trial, the drafters
intentionally limited exceptions and favored predictable protections for mediation participants. The
Legislature unanimously approved the new chapter. It's been in effect and largely unchanged since
1998.

Supreme Court Decisions - Cassel. Five subsequent California Supreme Court decisions
unanimously upheld this clear but difficult legislative choice - to exclude evidence of mediation
communications in later trials. Each decision affirmed the intent to promote the wider public value of
candor in mediated settlement negotiations. The last of these five decisions, the Cassel decision in
2011, held that mediation communications were not admissible even when a client was suing their
lawyer for alleged malpractice. 
 
Law Revision Commission Study. In 2012, the Legislature directed the Law Revision Commission to
study the balance between mediation confidentiality and attorney accountability. After five years of
conducting its Study K-402, and public input from hundreds of individuals and dozens of stakeholder
organizations, the Commission approved its final recommendation and proposed legislation in late
2017. This would have significantly weakened existing protections. It would have allowed mediation
communications to be subpoenaed and used in evidence by lawyers and clients in any later case
which alleged lawyer misconduct or over-billing in a mediation context. It would have created the basis
to subpoena all participants in the mediation to a) turn over their confidential briefs, offers, emails, and
other written communications with the mediator, and to b) have to repeat under oath and cross-
examination their oral mediation communications.
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Overwhelming Opposition. Reviewing all public feedback, Commission staff explained in Memo 17-
52, "The opposition to the Commission’s tentative recommendation can only be described as
overwhelming." A stunning 32 of the 33 affected stakeholder organizations on record opposed the
approach the Commission took (Source: http://www.clrc.ca.gov/pub/2017/MM17-52.pdf starting page
6). In a rare joint letter of opposition, the organized plaintiffs' and defense bars joined to explain
"Confidentiality promotes candor, which in turn leads to successful mediation...and the use of
mediation is critical to successful out of court resolution of disputes." (8/31/17 letter) Taken together,
the stakeholder organizations on record in opposition represented mediation users, the courts, public
agencies, lawyers, and mediators, with millions of hours of direct experience with mediations across
all sectors. 
 
Organizations representing the courts, the plaintiffs' bar, and the defense bar all pointed out that five
years of Commission study had produced no reliable evidence that the problem identified happens
frequently enough to justify the widespread public costs of making confidentiality unpredictable for
those entering mediation. The California Judges Association warned the Commission that “mediators
will now, if your proposal is adopted, have to provide an additional explanation to parties…
that whatever they or their lawyers say in the process of mediation is no longer
confidential…” (8/18/17 letter) The committee reviewing the proposed legislation for the Judicial
Council stated its unanimous opposition. Due to this overwhelming opposition, no member of the
Legislature would agree to carry the Commission's proposed bill in the 2017-2018 session. The choice
to keep California's current protections seemed clear.

Alternative Approach. Senator Wieckowski still saw a need to be sure clients understood the
implications of excluding mediation communications from later proceedings. He especially wanted to
ensure that clients understood they could not use mediation communications if they later wanted to
sue their lawyers. April Bird, the main aide handling this bill for the Senator, worked diligently with
dozens of diverse stakeholder organizations around the state to craft a consensus bill that could be
enacted. These included the State Bar, California Lawyers Association, Judicial Council,  California
Dispute Resolution Council, Conference of California Bar Associations, Consumer Attorneys of
California, California Defense Council, California Judges Association, Consortium for Children, and
many others. Drafting and redrafting the bill through four major amendments, the bill was eventually
adopted unanimously by the Legislature and signed into law. 
 
The central aim of the bill is summarized in the new sample form by the following sentence: "I,
_____________ [Name of Client], understand that, unless all participants agree otherwise, no oral or
written communication made during a mediation, or in preparation for a mediation, including
communications between me and my attorney, can be used as evidence in any subsequent
noncriminal legal action including an action against my attorney for malpractice or an ethical violation."
Most of the time, disputants do settle their disputes in mediation. They sign settlements, and are able
to go on with their lives. An important provision in the new law (subsection e) makes clear that if one
of the attorneys fails to obtain the required consent form, it might be grounds for disciplining that
attorney, but it does not create a new basis to try to later overturn the parties' settlement.

Full Text of New Law. The new Evidence Code section 1129, and the new paragraph 1122 (a)(3), will
read as follows.
 
1129. (a) Except in the case of a class or representative action, an attorney representing a client
participating in a mediation or a mediation consultation shall, as soon as reasonably possible before
the client agrees to participate in the mediation or mediation consultation, provide that client with a
printed disclosure containing the confidentiality restrictions described in Section 1119 and obtain a
printed acknowledgment signed by that client stating that he or she has read and understands the
confidentiality restrictions.
(b) An attorney who is retained after an individual agrees to participate in the mediation or mediation
consultation shall, as soon as reasonably possible after being retained, comply with the printed
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disclosure and acknowledgment requirements described in subdivision (a).
(c) The printed disclosure required by subdivision (a) shall:

(1) Be printed in the preferred language of the client in at least 12-point font.
(2) Be printed on a single page that is not attached to any other document provided to
the client.
(3) Include the names of the attorney and the client and be signed and dated by the
attorney and the client.

(d) If the requirements in subdivision (c) are met, the following disclosure shall be deemed to comply
with the requirements of subdivision (a):

Mediation Disclosure Notification and Acknowledgment
 
To promote communication in mediation, California law generally makes mediation a confidential
process. California’s mediation confidentiality laws are laid out in Sections 703.5 and 1115 to 1129,
inclusive, of the Evidence Code. Those laws establish the confidentiality of mediation and limit the
disclosure, admissibility, and a court’s consideration of communications, writings, and conduct in
connection with a mediation. In general, those laws mean the following:

• All communications, negotiations, or settlement offers in the course of a mediation
must remain confidential.
• Statements made and writings prepared in connection with a mediation are not
admissible or subject to discovery or compelled disclosure in noncriminal proceedings.
• A mediator’s report, opinion, recommendation, or finding about what occurred in a
mediation may not be submitted to or considered by a court or another adjudicative
body.
• A mediator cannot testify in any subsequent civil proceeding about any
communication or conduct occurring at, or in connection with, a mediation.

This means that all communications between you and your attorney made in preparation for a
mediation, or during a mediation, are confidential and cannot be disclosed or used (except in
extremely limited circumstances), even if you later decide to sue your attorney for malpractice
because of something that happens during the mediation.
 
I, _____________ [Name of Client], understand that, unless all participants agree otherwise, no oral
or written communication made during a mediation, or in preparation for a mediation, including
communications between me and my attorney, can be used as evidence in any subsequent
noncriminal legal action including an action against my attorney for malpractice or an ethical violation.
 
NOTE: This disclosure and signed acknowledgment does not limit your attorney’s potential liability to
you for professional malpractice, or prevent you from (1) reporting any professional misconduct by
your attorney to the State Bar of California or (2) cooperating with any disciplinary investigation or
criminal prosecution of your attorney.
 
[Name of Client]  [Date signed]
[Name of Attorney]  [Date signed]
 
(e) Failure of an attorney to comply with this section is not a basis to set aside an agreement prepared
in the course of, or pursuant to, a mediation.
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[1122. (a) A communication or a writing, as defined in Section 250, that is made or prepared for the
purpose of, or in the course of, or pursuant to, a mediation or a mediation consultation, is not made
inadmissible, or protected from disclosure, by provisions of this chapter if any of the following
conditions are satisfied:...]
(3) The communication, document, or writing is related to an attorney’s compliance with the
requirements described in Section 1129 and does not disclose anything said or done or any admission
made in the course of the mediation, in which case the communication, document, or writing may be
used in an attorney disciplinary proceeding to determine whether the attorney has complied with
Section 1129.

© 2018, Ron Kelly. Permission is granted to reprint and post this article as written.
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Optional Clauses and Disclosure Forms 

1. ARBITRATION 

A. ARBITRATION OF ALL DISPUTES INCLUDING CLAIMS OF MALPRACTICE 

  Any  dispute between the parties [Attorney and Client] regarding the construction, 
application or performance of any services under this Agreement, and any claim arising out of 
or relating to this Agreement or its breach, including, without limitation, claims for breach of 
contract, professional negligence, breach of fiduciary duty, misrepresentation, fraud and 
disputes regarding attorney fees and/or costs charged under this Agreement (except as 
provided in Paragraph B below) shall be submitted to binding arbitration upon the written 
request of one party after the service of that request on the other party. The parties shall 
appoint one person [Option:  or agree upon a 3‐person panel] to hear and determine the 
dispute.  

Option: The arbitration provider shall be ______________ [fill in the name of the arbitration 
provider] whose rules shall govern the arbitration. 

Option:  If the parties cannot agree on the selection of an arbitrator, a party may petition the 
Superior Court of _____________ [fill in name of county] County and the procedures set forth 
in Code of Civil Procedure Section 1281.6 for Appointment of Arbitrators shall apply. The court 
will choose an impartial arbitrator and the court’s decision shall be final and conclusive on all 
parties. 

Option:  Attorney and Client shall each have the right of discovery in connection with any 
arbitration proceeding in accordance with Code of Civil Procedure Section 1283.05. 

Option:  Each party shall bear its own costs, expenses, attorney’s fees and an equal share of the 
arbitrators’ and administrative fees. 

The venue for the arbitration and any post‐award proceeding to confirm, correct or vacate the 
award shall be __________________ [fill in name of county] County, California. 

  Client and Attorney confirm that they have read and understand subparagraphs A 
above, and voluntarily agree to binding arbitration. In doing so, Client and Attorney voluntarily 
give up important constitutional rights to trial by judge or jury, as well as rights to appeal. Client 
may consult with an independent lawyer of Client’s choice to review these arbitration 
provisions, and this entire agreement, prior to signing this Agreement. 

B. MANDATORY FEE ARBITRATION 

  Notwithstanding subparagraph A above, the parties acknowledge that in any dispute 
over attorney’s fees, costs or both subject to the jurisdiction of the State of California over 
attorney’s fees, charges, costs or expenses, Client has the right to elect arbitration pursuant to 
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procedures as set forth in California Business and Professions Code Sections 6200‐6206 (the 
Mandatory Fee Arbitration Act). If, after receiving a Notice of Client’s Right to Fee Arbitration, 
Client does not elect to proceed under the Mandatory Fee Arbitration Act procedures by failing 
to file a request for fee arbitration within 30 days, any dispute over fees, charges, costs or 
expenses, will be resolved by binding arbitration as provided in the previous paragraph A. 
Arbitration pursuant to the Mandatory Fee Arbitration Act is non‐binding unless the parties 
agree in writing, after the dispute has arisen, to be bound by the arbitration award. The 
Mandatory Fee Arbitration Act procedures permit a court trial after non‐binding arbitration, or 
a subsequent binding contractual arbitration if the parties have agreed to binding arbitration, if 
either party rejects the award within 30 days after the award is mailed to the parties.  

2. MEDIATION  

Attorney and Client agree to try to settle all disputes between them through private 
mediation before initiating any arbitration, litigation or other dispute resolution procedure. The  
disputes which are subject to mediation include without limitation the following: claims 
regarding the construction, application or performance of services, claims for breach of 
contract, professional negligence, breach of fiduciary duty, misrepresentation, fraud and 
attorney’s fees and costs. Any party to the agreement may initiate mediation through service of 
a written demand in person or by mail or , if agreed to by the parties in advance, by e‐mail to 
the opposing party. The mediation session will occur at a time mutually agreed upon by the 
parties in consultation with a mutually selected mediator, though no later than ___ days after 
the date of services of the initial notice, unless otherwise agreed by the parties and mediator. 
Each party shall bear its own fees and costs for the mediation. Under Evidence Code section 
1129(a), Attorney is required to provide notice and have Client acknowledge certain 
confidentiality restrictions prior to participating in mediation. Attorney will provide Client with 
the Notice and Acknowledgement form. 

3. INTEREST CHARGES 

  If a bill is not paid when due, interest will be charged on the principal balance (consisting 
of any unpaid fees, costs, and/or expenses) shown on the bill. Interest will be calculated by 
multiplying the unpaid balance by the periodic rate of .833% per month (TEN PERCENT [10%] 
PER ANNUM). The unpaid balance will bear interest until paid.  

4. REPLENISHING DEPOSIT 

  To commence the representation, Client has provided [must provide] Attorney with a 
$_____________ deposit. Attorney will hold the deposit in Attorney/Client Trust Account and 
apply it to each bill when rendered by Attorney. Client will pay any additional balance in an 
amount necessary to return the deposited amount to $________.  At the conclusion of the 
matter, the deposit will be applied to the final bill, in which event Client will be responsible for 
any remaining amount due over and above the deposit. If no amount remains due after the 
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deposited funds have been applied to the final invoice, and should any deposited funds remain, 
Client is entitled to and will have those funds returned in a timely manner. 

5. ATTORNEY’S FEES 

  The prevailing party in any action or proceeding arising out of or to enforce any 
provision of this Agreement, with the exception of a fee arbitration or mediation under 
Business and Professions Code Sections 6200‐6206, will be awarded reasonable attorney’s fees 
and costs incurred in that action or proceeding, or in the enforcement of any judgment or 
award rendered. 

6. OTHER PAYOR– INSURANCE 

  Client has informed Attorney that Client may have insurance coverage which may pay 
for some or all of Attorney’s fees and costs that may become due under this Agreement. 
Attorney will make a claim on Client’s behalf with the insurer requesting that the insurer pay 
for the Attorney’s services and costs incurred. It is understood, however, that if the insurer 
refuses or fails to pay Attorney for any reason, Client will remain responsible for all Attorney’s 
bills as they are rendered upon the billing and payment terms set forth in this Agreement. 
Should the insurer pay only a portion of the fees and costs, Client will be responsible for the 
balance.  

7. FLAT FEE  

OPTION 1: FLAT FEE PAID UPON COMPLETION OF SERVICES; OR, PAID IN ADVANCE AND HELD 
IN CLIENT TRUST ACCOUNT 

  Client agrees to pay a flat fee of $________ for Attorney’s services under this 
Agreement. This fee is fixed and constitutes complete payment for the performance of services 
under this Agreement and does not depend on the amount of work performed. Client 
acknowledges that this fee is negotiated and is not set by law. The fee shall be paid by Client 
[Alternative 1: when the work is completed]; [Alternative 2: in advance of the services to be 
rendered on (insert date) and will be withdrawn after the work is completed]; [Alternative 3: in 
equal installments of $_____due on ______].  

OPTION 2: WHERE FLAT FEE PAID IN ADVANCE EXCEEDS $1,000 AND ATTORNEY SEEKS CLIENT 
AGREEMENT TO DEPOSIT IN AN OPERATING ACCOUNT 

  Client agrees to pay a flat fee of $________ for Attorney’s services under this 
Agreement. This fee is fixed and constitutes complete payment for the performance of services 
under this Agreement and does not depend on the amount of work performed. Client 
acknowledges that this fee is negotiated and is not set by law. The fee shall be paid by Client in 
advance of the services to be rendered on [insert date]. 
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  Client has the right to (1) require that the flat fee be deposited into Attorney’s Client 
Trust Account until the fee is earned; and (2) a refund of any amount of the fee that has not 
been earned in the event the representation is terminated or the services for which the flat fee 
has been paid are not completed. Having been informed of these rights, Client hereby agrees to 
the flat fee being deposited into Attorney’s operating account. 
___________________________ (Client signature here); or: Client does not agree to the flat 
fee being deposited into Attorney’s operating account and instead requires that the fee be 
deposited into Attorney’s Client Trust Account. ____________ (Client signature here). 

OPTION 3: WHERE FLAT FEE PAID IN ADVANCE IS $1,000 OR LESS AND ATTORNEY SEEKS TO 
DEPOSIT IN AN OPERATING ACCOUNT 

  Client agrees to pay a flat fee of $________ for Attorney’s services under this 
Agreement. This fee is fixed and constitutes complete payment for the performance of services 
under this Agreement and does not depend on the amount of work performed. Client 
acknowledges that this fee is negotiated and is not set by law. The fee shall be paid by Client in 
advance of the services to be rendered on [insert date]. The fee will be deposited into the 
Attorney’s operating account. 

  Attorney hereby discloses to Client that Client has the right to (1) require that the flat 
fee be deposited into Attorney’s Client Trust Account until the fee is earned; and (2) a refund of 
any amount of the fee that has not been earned in the event the representation is terminated 
or the services for which the flat fee has been paid are not completed.  

8. DIVISION OF CONTINGENCY FEES 

  Client agrees that Attorney may associate other attorneys to assist in the 
representation. Client’s legal fees under this agreement will not increase by reason of this 
association. The associated attorneys will receive  ___________(fill in fraction or other method) 
of the fee and this firm will receive ____________(fill in fraction or other method). 

  By signing this agreement, Client has read and understands the above and confirms 
his/her/its consent to the terms of the association of counsel and division of fees. 

9. “OTHER ATTORNEY”–HOURLY 

OPTION 1 BILLED AS A COST 

  It is agreed that Attorney will associate with another attorney, [name], who will assist 
Attorney regarding the representation. [Name] will be compensated by Attorney on an hourly 
basis at a rate of $________ per hour. These charges will be billed by Attorney to Client as a 
cost as defined in this Agreement. 
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OPTION 2 DIRECT BILLED 

  It is agreed that Attorney will associate with another attorney, [name], who will assist 
Attorney regarding the representation. [Name] will be compensated on an hourly basis at a rate 
of $________ per hour. These charges will be billed directly to Client by attorney [name]. 

[NOTE:  This language was not created for use in contingency cases.] 

10. PAYMENT OF REFERRAL FEE 

  Client acknowledges that attorney ____________________(fill in name) who referred 
the case to this Attorney/firm will receive a referral fee of ________(fill in percentage) of all 
sums paid in this matter. Client’s legal fees will not be increased by reason of the referral fee. 

  By signing this agreement, Client confirms his/her/its consent to the terms of the 
payment of the referral fee. 

11. LIEN—HOURLY FEE AGREEMENT   

  Client hereby grants Attorney a lien on any and all claims that are the subject of 
Attorney’s representation under this Agreement. Attorney’s lien will be for any sums owing to 
Attorney for any unpaid costs, or attorney’s fees, at the conclusion of Attorney’s services. The 
lien will attach to any recovery Client may obtain, whether by arbitration award, judgment, 
settlement or otherwise. An effect of such a lien is that Attorney may be able to compel 
payment of fees and costs from any such funds recovered on behalf of Client even if Attorney 
has been discharged before the end of the case. The lien shall exist and attach to any recovery 
only for costs already advanced by Attorney pursuant to Paragraph __ [insert paragraph 
number pertaining to Costs]. Because a lien may affect Client’s property rights, Client may seek 
the advice of an independent lawyer of Client’s own choice before agreeing to such a lien. By 
initialing this paragraph, Client represents and agrees that Client has had a reasonable 
opportunity to consult such an independent lawyer and—whether or not Client has chosen to 
consult such an independent lawyer—Client agrees that Attorney will have a lien as specified 
above. 

__________(Client initials here) _________(Attorney initials here) 

12. EXCLUDED SERVICES 

  Attorney’s representation does not include independent or related matters that may 
arise, including, among other things, claims for property damage, workers’ compensation, 
disputes with a health care provider about the amount owed for their services, or claims for 
reimbursement (subrogation) by any insurance company for benefits paid under an insurance 
policy. [Expand as necessary.] 
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13. OPTIONAL CONTINGENCY LANGUAGE 

A. NO RECOVERY LANGUAGE 

  If no recovery is obtained, Client will be obligated to pay only for costs, disbursements 
and expenses, as described in Paragraph __ [insert paragraph number pertaining to Costs]. 
These may include Client’s obligation to pay attorney fees and costs of the type enumerated in 
Paragraph __ [insert paragraph number pertaining to Costs] to any prevailing party, either 
pursuant to statute or court order. 

B. ATTORNEY ADVANCING COSTS LANGUAGE 

  Client will not be obligated to pay Attorney for costs, disbursements or expenses 
advanced by Attorney. However, if Client is not the prevailing party the court may award 
attorney fees and costs of the type enumerated in Paragraph __ [insert paragraph number 
pertaining to Costs] to any prevailing party and payment of such attorney fees and costs will be 
the sole responsibility of Client. 

C. NET RECOVERY OPTIONS 

OPTION 1A 

STRAIGHT PERCENTAGE OF NET RECOVERY 

The fee to be paid to Attorney will be _____ percent (___%) of the “net recovery”. The term 
“net recovery” means (1) the total of all amounts received by settlement, arbitration award or 
judgment, (2) minus all costs and disbursements set forth in Paragraph __ [insert paragraph 
number pertaining to Costs]. 

OPTION 1B 

NET RECOVERY INCLUDING COURT ORDERED FEES 

The term “net recovery” means (1) the total of all amounts received by settlement, arbitration 
award or judgment, (2) minus all costs and disbursements set forth in Paragraph __ [insert 
paragraph number pertaining to Costs]. If another party is ordered by the court to pay Client’s 
Attorney’s fees and/or costs, that award shall be part of Client’s net recovery and the 
contingent fee shall be based on the Client’s total recovery, including the amount of the court 
ordered award of attorney’s fees and/or costs. 

OPTION 1C 

NET RECOVERY GREATER OF NET OR COURT ORDERED FEES:   

The term “net recovery” means (1) the total of all amounts received by settlement, arbitration 
award or judgment, (2) minus all costs and disbursements set forth in Paragraph __ [insert 
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paragraph number pertaining to Costs]. If another party is ordered by the court to pay Client’s 
Attorney’s fees and/or costs, Client agrees that the attorney’s fees and costs payable to 
Attorney pursuant to this Agreement shall be the greater of: (i) the amount otherwise owed to 
Attorney under this Agreement if the award of attorney’s fees and costs were disregarded; or 
(ii) the amount of the court ordered award of attorney’s fees and costs.] 

D. GROSS RECOVERY OPTIONS 

OPTION 2A 

STRAIGHT PERCENTAGE OF GROSS RECOVERY 

The fee to be paid to Attorney will be ______ percent (__%) of the “gross recovery.” The term, 
“gross recovery” means a percentage of the total of all amounts received by settlement, 
arbitration award or judgment  before deducting any litigation costs and expenses  set forth in 
Paragraph __ [insert paragraph number pertaining to Costs] which have been either advanced 
or incurred by Attorney on behalf of Client. 

OPTION 2B 

SCALED PERCENTAGE OF GROSS RECOVERY 

The fee to be paid to Attorney will be a percentage of the “gross recovery”, depending on the 
stage at which the settlement or judgment is reached. The term, “gross recovery” means a 
percentage of the total of all amounts received by settlement, arbitration award or judgment 
before deducting any litigation costs and expenses all costs and disbursements set forth in 
Paragraph 6 which have been either advanced or incurred by Attorney on behalf of Client. 

Attorney’s fee shall be calculated as follows: 

(a) If the matter is resolved before filing a lawsuit or formal initiation of 
proceedings, then Attorney’s fee will be _________ percent (____%) of the gross 
recovery; 

(b) If the matter is resolved prior to ____ days before the date initially set for the 
trial or arbitration of the matter then Attorney’s fee will be _________ percent (____%) 
of the gross recovery; and  

(c) If the matter is resolved after the times set forth in (i) and (ii), above, then 
Attorney’s fee will be _________ percent (____%) of the gross recovery. 

14. CONSENT TO USE OF E‐MAIL AND CLOUD SERVICES 

In order to provide Client with efficient and convenient legal services, Attorney will frequently 
communicate and transmit documents using e‐mail. Because e‐mail continues to evolve, there 
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may be risks communicating in this manner, including risks related to confidentiality and 
security. By entering into this Agreement, Client is consenting to such e‐mail transmissions with 
Client and Client’s representatives and agents.  

In addition, Attorney uses a cloud computing service with servers located in a facility other than 
Attorney’s office. Most of Attorney’s electronic data, including emails and documents, are 
stored in this manner. By entering into this Agreement, Client understands and consents to 
having communications, documents and information pertinent to the Client’s matter stored 
through such a cloud‐based service.  
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Disclosure and Consent‐Third Party Payor Payment of Attorney’s Fees and Costs 

Under California Rules of Professional Conduct 1.8.6 an attorney may not accept compensation from one who 
is not the client without: (1) assuring the arrangement does not interfere with the attorney’s independence 
or professional judgment on behalf of the client or with the attorney‐client relationship, (2) providing for 
protection of client confidential information and secrets under Business & Professions Code Section 6068(e), 
(3) providing the client with a written disclosure of the relevant circumstances and the actual and foreseeable 
adverse consequences arising from the arrangement and (4) obtaining the client’s informed written consent. 

The potential adverse consequences of having a Third Party Payor responsible for payment of attorney’s fees 
and costs is that the Third Party Payor may: (1) attempt to interfere with the attorney‐client relationship 
between the attorney and client, (2) attempt to interfere with the attorney’s exercise of independent 
professional judgment on behalf of the client, or (3) seek access to client confidential information or secrets 
contrary to the wishes of the client. 

By signing this Agreement, Third Party Payor [insert name or entity] agrees to pay for all legal services which 
attorney provides to client and costs incurred in the representation of client. Client will remain responsible 
for and will pay attorney’s bills in the event that third party payor fails for any reason to pay attorney’s bills as 
they become due. If a refund is due at the conclusion of the representation, the refund will be paid to the 
person or entity who paid the fees and costs. 

Third Party Payor [insert name or entity] acknowledges this agreement to pay for attorney’s fees and costs 
does not make Third Party Payor a client of Attorney and that an  attorney‐client relationship will exist only 
between Attorney and Client. Third Party Payor further agrees that they will not interfere with the attorney‐
client relationship and will not interfere with the Attorney’s exercise of independent professional judgment 
on behalf of the client. In furtherance of the independent nature of the attorney‐client relationship, Third 
Party Payor acknowledges that it has no right to direct Attorney’s handling of Client’s matter. 

SELECT ONE: 

____It is also understood and acknowledged that Third Party Payor [insert name or entity] will 
have no right to information regarding the representation and Attorney will not disclose any 
confidential or privileged information to Third Party Payor, unless client gives written 
permission to discuss some or all of the Client’s matter with Third Party Payor. 

OR 

____Client has asked Third Party Payor to participate in consultations with Attorney and may 
continue to do so with the understanding that Third Party Payor’s involvement in any 
communications with Attorney is solely to further the interests of Client. Communications 
involving Third Party Payor [insert name],] are therefore intended to remain confidential and 
privileged as against persons or entities other than Attorney, Client and Third Party Payor. It is 
further understood and agreed that Attorney may share confidential information with Third 
Party Payor except when Client directs Attorney to keep information confidential. To the extent 
Client desires communications and information to remain confidential, Third Party Payor agrees 
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that payment and receipt of Client confidential information or secrets shall not in any way limit 
Client’s confidentiality rights or waive any privilege. 

By signing this Agreement, Client and Third Party Payor [insert name or entity] acknowledge they have:  
(1) read and fully understand this disclosure and consent form, (2) agreed that Attorney may accept 
compensation from [insert name or entity] to provide legal services to Client under the terms and conditions 
of this Agreement and (3) that [insert name or entity] has been represented and advised by counsel in 
entering into this Agreement or has waived their right to such representation and advice. 

 

[Name of Client] __________________________________________   [Date signed]  ____________________ 

[Name of Client] __________________________________________   [Date signed]  ____________________ 

[Name of Attorney] ________________________________________  [Date signed]  ____________________ 
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Joint/Multiple Client Disclosure and Consent Form 

Clients [NAME] and [NAME(s)] (“Joint Clients”) have asked Attorney to jointly represent them in [DESCRIBE 
MATTER]. While joint representation may result in economic or tactical advantages, it also involves risks and 
potential conflicts of interest. The California Rules of Professional Conduct require that before an attorney 
may concurrently represent two or more clients in a matter, the attorney must: (1) inform each client in 
writing of the relevant circumstances and of the actual and reasonably foreseeable adverse consequences to 
the each client arising from the proposed joint representation, and (2) obtain the informed written consent of 
each client.  

The purpose of this disclosure is to set forth potential conflicts of interest relating to the proposed joint 
representation, and what Attorney perceives to be the relevant circumstances and the actual and/or 
reasonably foreseeable adverse consequences. Assuming that both [OR ALL IF MORE THAN TWO CLIENTS] 
Clients provide their informed written consent, Attorney agrees to represent Joint Clients in [DESCRIBE 
MATTER]. Attorney understands that this arrangement is desired by Joint Clients as a means of securing the 
economic and tactical advantage of joint representation.  

California law and Rule 1.7 of the Rules of Professional Conduct require Attorneys to provide written 
disclosure of any actual and reasonably foreseeable adverse consequences arising from the proposed joint 
representation, and to obtain all clients’ informed written consent to the joint representation. While 
Attorneys do not perceive any actual or reasonably foreseeable adverse consequences at this time, Clients 
should consider the following potential adverse consequences prior to consenting to the proposed joint 
representation:  

(1)   When an attorney represents only one client, there is no concern regarding shared or divided 
loyalties; rather all of the attorney’s efforts are focused on representing the interests of that one client. 
When an attorney represents two or more clients in the same matter, the attorney acts to protect the 
interests of each client, which may result in divided, or at least shared, attorney‐client loyalties.  Issues may 
arise as to which Attorney’s representation of any one client may be limited by Attorney’s representation of 
any other joint client. While neither Attorney nor Clients are aware of any such issues at this time, divided 
loyalty is always a risk in the event of joint representation.  

(2)  Attorneys owe clients a duty to preserve secrets and confidential communications, unless that duty is 
excused by the State Bar Act, the Rules of Professional Conduct or other law. When an attorney represents 
more than one client in a matter, pursuant to Evidence Code §962 and California case, law there is no 
attorney‐client privilege with respect to communications that take place between any of the Joint Clients and 
the attorney should any of the Joint Clients ever have a dispute in which those communications are relevant. 
Attorney has a duty to keep all of the Joint Clients reasonably informed of significant developments. Any 
information either of the Joint Clients discloses to Attorney during the course of the joint representation may 
be disclosed to the jointly represented clients during the course of the joint representation. 

 (3)  Conflicts may arise in particular with regard to: (a) litigation strategies that can impact different clients 
differently; and (b) settlement issues, inasmuch as Joint Clients may each have different ideas regarding the 
propriety of settlement. At this point, Attorney does not have sufficient information to evaluate whether a 
potential settlement presents a conflict between the Joint Clients’ interests. If Attorney perceives there is a 
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conflict with respect to a settlement demand or litigation strategy, there may be a need for Joint Clients to 
consult independent counsel. 

 (4)  Joint representation may also create an issue regarding custody, or control, of the original file when 
an attorney‐client relationship ends. By signing this agreement, each of you agree that if Attorney stops 
representing one of you, but continues to represent the other(s), the client(s) represented by Attorney is 
entitled to maintain custody or control of the original file. The other party or parties is/are entitled to a copy 
of Client materials and property as defined in Rule 1.16(e)(1) of the Rules of Professional Conduct. 

 (5)  In the event of a dispute or conflict between any of the Joint Clients, there is a risk that Attorney may 
be disqualified from representing one or more of the Joint Clients or that it may otherwise be inappropriate 
for Attorney to continue with the joint representation absent written consent from each of the Joint Clients. 

SELECT ONE 

 (6)  [FOR USE WHEN REPRESENTING MULTIPLE PLAINTIFFS]  

  If there is insufficient insurance or assets to cover the damages of each client, there may be disputes 
regarding how to allocate the insurance proceeds or assets between the Joint Clients. 

OR 

 (6)  [FOR USE WHEN REPRESENTING MULTIPLE DEFENDANTS]   

  If there is a judgment against any of the Joint Clients which is not covered by insurance, that client 
may have rights of indemnity against one or more of the other parties.  If any disputes should arise between 
the Joint Clients, Attorney will not advise or represent any of the clients in connection with any claim for 
contribution or indemnity that it may have against any of the other clients.  

  [OPTION RE PUNITIVE DAMAGES] 

  The complaint includes a claim for punitive damages, which presents the potential for a 
conflict inasmuch as an award of punitive damages is not insurable. Attorney will endeavor to keep each of 
the Joint Clients advised as to their potential risks and exposure with respect to the punitive damage claim, or 
with respect to any over policy limits claims should one ever be made. 

Because there is currently no conflict of interest, Attorney may jointly represent Joint Clients in connection 
with the [DESCRIBE MATTER] provided that Joint Clients both/all give your informed consent in writing. Each 
Joint Client should feel free to consult with independent counsel before finalizing your decision to proceed 
with the joint representation, including whether or not to sign this conflict disclosure and waiver.  Attorney 
emphasizes that each Joint Client remains free to seek independent counsel at any time even if they decide 
to sign this consent. 

Notwithstanding the foregoing, it is Attorney’s current understanding that each of the Joint Clients desires to 
have Attorney jointly represent them in the [DESCRIBE MATTER]. By signing this Disclosure and Consent, 
each client expressly acknowledges that he/she or it (acting through its authorized representative): (1) has 
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carefully read and fully understands the disclosures set forth above; (2) has carefully considered all of the 
circumstances and potential conflicts described above; (3) has had the opportunity to consult with 
independent counsel regarding the disclosures and consent in this agreement; and (4) agrees to the joint 
representation by Attorney of Clients in [DESCRIBE MATTER]. 

 

[Name of Client] __________________________________________   [Date signed]  ____________________ 

[Name of Client] __________________________________________   [Date signed]  ____________________ 

[Name of Attorney] ________________________________________  [Date signed]  ____________________ 
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Mediation Disclosure Notification and Acknowledgement 

  To promote communication in mediation, California law generally makes mediation a confidential 
process. California’s mediation confidentiality laws are laid out in Sections 703.5 and 1115 to 1129, 
inclusive, of the Evidence Code. Those laws establish the confidentiality of mediation and limit the 
disclosure, admissibility, and a court’s consideration of communications, writings, and conduct in 
connection with a mediation. In general, those laws mean the following: 

 All communications, negotiations, or settlement offers in the course of a mediation must 
remain confidential. 

 Statements made and writings prepared in connection with a mediation are not admissible or 
subject to discovery or compelled disclosure in noncriminal proceedings. 

 A mediator’s report, opinion, recommendation, or finding about what occurred in a mediation 
may not be submitted to or considered by a court or another adjudicative body. 

 A mediator cannot testify in any subsequent civil proceeding about any communication or 
conduct occurring at, or in connection with, a mediation. 

  This means that all communications between you and your attorney made in preparation for a 
mediation, or during a mediation, are confidential and cannot be disclosed or used (except in extremely 
limited circumstances), even if you later decide to sue your attorney for malpractice because of something 
that happens during the mediation. 

  I, _____________________________ [Name of Client], understand that, unless all participants agree 
otherwise, no oral or written communication made during a mediation, or in preparation for a mediation, 
including communications between me and my attorney, can be used as evidence in any subsequent 
noncriminal legal action including an action against my attorney for malpractice or an ethical violation. 

NOTE: This disclosure and signed acknowledgement does not limit your attorney’s potential liability to you 
for professional malpractice, or prevent you from (1) reporting any professional misconduct by your attorney 
to the State Bar of California or (2) cooperating with any disciplinary investigation or criminal prosecution of 
your attorney. 

 

[Name of Client] __________________________________________   [Date signed]  ____________________ 

[Name of Client] __________________________________________   [Date signed]  ____________________ 

[Name of Attorney] ________________________________________  [Date signed]  ____________________ 
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 1 

ARBITRATION ADVISORY 2 

2019-0XA (replacing 1993-01) 3 

AWARDS OF INTEREST BY THE 4 

ARBITRATOR 5 

 6 

 7 

INTRODUCTION 8 

 9 

This is intended to summarize existing law and to provide guidance on the awarding of 10 

interest as part of the fee arbitration award (the "Award"), including when interest may be awarded.   11 

 12 

ANALYSIS 13 

 14 

1. May interest be awarded as part of the Award?  Yes. 15 

 16 

Business & Professions Code ("B&PC") sections 6200-6206 provide for the arbitration of fee 17 

disputes between attorneys and their clients.  Attorneys are required to arbitrate fee disputes when 18 

timely requested by the client [B&PC §6200(c)].  The arbitrator(s) may resolve all disputes 19 

concerning fees, costs or both. 20 

 21 

The fee arbitration statutes do not mention an award of interest.  However, they likewise do 22 

not preclude an award of interest.  The statutes specify circumstances when fee arbitration is not 23 

available (for instance, when fees are awarded pursuant to statute or court order - B&PC section 24 

6200(b)(3)) and preclude the recovery of certain types of damages (for instance, attorneys' fees  25 

cannot be awarded to either party - B&PC §6203(a)).  26 

 27 

"Every person who is entitled to recover damages certain, or capable of being made certain 28 

by calculation, and the right to recover which is vested in him upon a particular day, is entitled also 29 

to recover interest thereon from that day . . ." [Civil Code § 3287(a)]  "The detriment caused by the 30 

breach of an obligation to pay money only, is deemed to be the amount due by the terms of the 31 

obligation, with interest thereon." [Civil Code § 3302] (Italics added.). 32 

 33 

An attorney may ethically charge interest and impose late charges on past-due fees and costs., 34 

[Cal. State Bar Form.Opn. 1980-53; ABA Form.Opn. 388 (1974); Los Angeles Bar Ass'n 35 

Points of view or opinions expressed in this document are those of the Committee on Mandatory Fee 

Arbitration. They have not been adopted or endorsed by the State Bar’s Board of Trustees and do not 

constitute the official position or policy of the State Bar of California. 
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Form.Opns. 370 (1978) & 374 (1978) & 499 (1999) (interest on costs); Bar Ass'n of San Francisco 36 

Form.Opn. 1970-1; San Diego Bar Ass'n Form.Opn. 1983-1; Rest.3d Law Governing Lawyers § 38, 37 

Comment “h”]  38 

 39 

2. May interest be awarded regardless of the existence of a written contract?   40 

 41 

The client’s right to recover interest for breach of contract is not predicated on the existence of a 42 

written contract.  When there is no written agreement, interest shall only be awarded to the client 43 

when the principal amount is readily ascertainable within the meaning of Civil Code Section 3287 44 

[Macomber v. State of California (1967) 250 Cal.App.2d 391, 400].  As long as the principal amount 45 

owing can be calculated from statements rendered by the attorney, interest should be awarded 46 

[Macomber v. State of California, supra, at 401]. 47 

 48 

The same is true even if the client disputes the fees.  As long as there is a statutorily 49 

complying written contract providing for the attorney to recover pre-award interest, and the bills are 50 

reasonably accurate in compliance with B&PC section 6148(b), and are sufficient to apprise the 51 

client of the amount the attorney seeks to recover, then the damages are readily ascertainable 52 

[Marine Terminals Corp. v. Paceco, Inc. (1983) 145 Cal.App.3d 991, 998], and then the attorney 53 

may recover pre-award interest.  54 

 55 

Where the proceeding is a “reasonable fee” analysis, almost always the amount owing is not 56 

and cannot be ascertainable until the arbitrator(s) determine the reasonable value of the attorney’s 57 

services.  Similarly, where the arbitrator(s) may make any significant reduction in the amount the 58 

attorney claims is owing, the value of the final fee is only ascertained after the outcome of the 59 

hearing is known.  In these situations, no pre-award interest may be included in the award to either 60 

party because the amount owing only will become “ascertainable” when the award is issued. (Civil 61 

Code § 3287 (a).) 62 

 63 

3. What rate of pre-award interest should be used and how should it be calculated? 64 

 65 

When there is no written agreement which specifies a statutory rate of interest, the arbitrators 66 

shall award simple interest at the rate of 10% per annum on the amount of the award (or the then 67 

applicable statutory rate if different) from the date of breach [CCP § 3289(b)]. 68 

 69 

When there is a written agreement that specifies the rate of interest, then the rate set forth in 70 

the contract shall apply [Civil Code § 3289(a)].  However, the rate of interest charged or late penalty 71 

imposed must not be illegal or amount to an “unconscionable” fee. [See, CRPC 4-200(A). As of 72 

November 1, 2018, the new rule is CRP 1.5] 73 

 74 

Pre-award interest should be awarded from the date of breach through the date of the Award 75 

[CCP § 3289].  The date of breach is a question of fact primarily based on when the obligation was 76 

due.  Frequently, the written fee agreement will provide when the obligation is due or on what date a 77 

breach is deemed to occur. 78 

  79 

In calculating interest, the better practice is that the obligation shall bear simple interest only.   80 

 81 
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Another relevant area of inquiry is when the bills are presented to the client.  For instance, if 82 

the engagement letter provides for interest from the date of the bills, but the attorney’s office practice 83 

is to send the bills to the client on some later date, then the calculation cannot begin until the later 84 

date.  Additionally, the burden is on the attorney to establish the relevant dates for this calculation. 85 

 86 

 87 

To calculate pre-award interest, simply use the following formula: 88 

 89 

(Amount of Award)  x  (Applicable Interest Rate)  ÷  (365)  x  (Number of Days 90 

elapsed between the Date of Breach and the date the Award is signed).  91 

 92 

 Example 1:  Assume that the facts in a fee dispute demonstrate that a client failed to timely 93 

pay $5,000 (Amount of Award) since March 1 (Date of Breach) and that the valid and enforceable 94 

fee agreement states that any unpaid balance shall accrue 5% simple interest (Applicable Interest 95 

Rate).  Further assume that the arbitration award is to be signed on December 1 of the same year 96 

(Date of Award).  From the forgoing facts, the equation would look like this.   97 

 98 

$5,000 (The amount of the Award)  x  .05 (number value of 5%) ÷ 365 (days in a 99 

year) x 275 (the number of days elapsed between the date of breach on March 1 and the date 100 

the award is signed on December 1) = $188.36 (Amount of Pre-Award Interest). 101 

 102 

 103 

Example 2:  Assume that the facts of a fee dispute demonstrate that the client is entitled to 104 

pre-award interest for some amount wrongfully withheld by the attorney.   For example, assume that 105 

in a personal injury case, the gross contingency fee agreement states that the attorney shall be paid 106 

30% of any settlement obtained before trial, or 40% of any settlement or judgment obtained after 107 

trial actually starts. Now assume that the case settles two months before the first trial date for 108 

$100,000 and that on March 1, 2016 the attorney declares that notwithstanding the terms of the fee 109 

agreement, he is entitled to a $40,000 fee, and deposits the disputed $10,000.00 in his trust account 110 

pending resolution of the client’s fee dispute.  Assume further, that the facts of the resulting 111 

arbitration demonstrate that the attorney wrongfully withheld the $10,000.00 (Amount of Award) 112 

since March 1, 2016 (Date of Breach).  Also assume that the applicable legal interest rate on the date 113 

of the breach was 10% (See Civil Code §3289(b) (Applicable Interest Rate).  Lastly, assume that the 114 

arbitration award is to be signed on June 1, 2017 (Date of Award).  From the forgoing facts, the 115 

equation would look like this. 116 

 117 

$10,000 (The amount of the Award)  x  .10 (number value of 10%) ÷ 365 (days in a 118 

year) x 457 (the number of days elapsed between the date of breach on March 1, 2016  and 119 

the date the award is signed on June 1, 2017) = $1,252.05 (Amount of Pre-Award Interest). 120 

 121 

4. Post Award Interest 122 

 123 

Unlike the foregoing considerations regarding pre-award interest, an award of post-award 124 

interest is required on all awards, in the amount of the statutory rate of interest on all judgments and 125 

which will commence accruing from the 30
th

 day after service of the award.  The requirement to 126 

award post-award interest in all cases serves two important purposes.  First, it represents fair 127 
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compensation to the prevailing party for the failure of the other party to pay the award promptly.  128 

Second, where the award requires the attorney to make a refund of some or all of the fee already 129 

paid, the award of post-award interest provides a valuable tool to the State Bar and the client when 130 

enforcement procedures become appropriate under B&P Code section 6203(d). (Code of Civil 131 

Procedure § 685.010, Minimum Standard 16.) 132 

 133 

 134 

CONCLUSION 135 

 136 

In any civil action based on a contract (express or implied) the prevailing party is generally 137 

entitled to recover interest from the date the underlying debt became due until either entry of 138 

judgment or the date paid.  Nothing in the fee arbitration statutes limit the awarding of interest. 139 

 140 

Therefore, the arbitrator(s) may award interest from the date of breach through the date of the 141 

Award in all cases to the client and in some cases to the attorney, provided all the foregoing elements 142 

are present.  Unless the written agreement provides for compounding of interest, the obligation 143 

should only bear simple interest.  The interest rate should be 10% (or the then applicable statutory 144 

rate) unless there is a written agreement which provides otherwise and, in such circumstance, the 145 

written contract rate should apply, unless the interest charged is illegal or unconscionable. 146 

 147 
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California > Labor Codes

§ 50 Division 1, Chap. 1 - DIR

There is in the Labor and Workforce Development Agency the Department of Industrial Relations.
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§ 3200 Division 4, Part 1, Chap. 1 - General Provision

The Legislature hereby declares its
intent that the term 'workmen's
compensation' shall hereafter also be
known as 'workers' compensation, '
and that the 'Workmen's Compensation
Appeals Board' shall hereafter be
known as the 'Workers' Compensation
Appeals Board.' In furtherance of this
policy it is the desire of the
Legislature that references to the terms
'workmen's compensation' and
'Workmen's Compensation Appeals
Board' in this code or elsewhere be
changed to 'workers' compensation'
and 'Workers' Compensation Appeals
Board' when such laws are being
amended for any purpose. This act is
declaratory and not amendatory of
existing law.
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§ 5275 Mandatory arbitration

History:

Amended by stats 2002, Chap 6 (AB
749)

(a) Disputes involving the following issues
shall be submitted for arbitration:

(1) Insurance coverage. (2) Right of
contribution in accordance with Section
5500.5.

(b) By agreement of the parties, any issue
arising under Division 1 (commencing with
Section 50) or Division 4 (commencing with
Section 3200) may be submitted for arbitration,
regardless of the date of injury.

 

Relevant Case Law

Victor Valley Transit Authority v. WCAB
(http://www.workcompcentral.com/members/index.php?
fa=wiki_redirect&case_no=254009212832540&state=CA)

County of Ventura v. WCAB
(http://www.workcompcentral.com/members/index.php?
fa=wiki_redirect&case_no=262510212582625&state=CA)

Wilson v. Centinela Hospital Med. Ctr.
(http://www.workcompcentral.com/members/index.php?
fa=wiki_redirect&case_no=262708212632627&state=CA)
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State of California  
Division of Workers' Compensation 

Workers' Compensation Appeals Board 
Arbitration Submittal Form

Address/P.O. Box:

City: State: Zip Code:

Last Name:

First Name: Middle Initial: Employee

Employee Representative Law Firm /Attorney Non attorney Representative

Law Firm:

Last Name:

First Name: Middle Initial:

Address/P.O.Box:

City: State: Zip Code:

Party Requesting Arbitration (If applicable)

Party Name:

Address:

City: State: Zip Code:

DWC-CA form 10297 Rev: 11/2008 Page 1 of 4

Case number:

List all the parties to this request for arbitration in the spaces provided below.

Address/P.O.Box:

Zip Code:State:City:

Last Name:

Middle InitialFirst Name:

Law Firm: 

Party Representative

Is the injured worker requesting arbitration or is the injured worker a party to the arbitration?

Insurance Co. Self-Insured Legally Uninsured Uninsured Lien Claimant



Party to the Arbitration

Zip Code:State:City:

Address:

Party Name:

Middle Initial:

Zip Code:State:City:

Address/P.O.Box:

Last Name:

First Name:

Law Firm:

Law Firm /Attorney Non attorney RepresentativeParty Representative

DWC-CA form 10297 Rev: 11/2008 Page 2 of 4

Case Number:

Zip Code:State:City:

Address/P.O.Box:

Last Name:

Middle Initial:First Name:

Law Firm:

Law Firm /Attorney Non attorney RepresentativeParty Representative

Zip Code:State:City:

Address:

Party Name:

Case Number:
Party to the Arbitration

Insurance Co. Self-Insured Legally Uninsured Uninsured Lien Claimant

Insurance Co. Self-Insured Legally Uninsured Uninsured Lien Claimant



Zip Code:State:City:

Address/P.O.Box:

Last Name:

Middle Initial:First Name:

Law Firm:

Law Firm /Attorney Non attorney RepresentativeParty Representative

Zip Code:State:City:

Address:

Party Name:

Party to the Arbitration

DWC-CA form 10297 Rev: 11/2008 Page 3 of 4

Case Number:

Zip Code:State:City:

Address/P.O.Box:

First Name: Middle Initial:

Last Name:

Law Firm :

Law Firm /Attorney Non attorney RepresentativeParty Representative

Zip Code:State:City:

Address:

Party Name:

Case Number:
Party to the Arbitration

Insurance Co. Self-Insured Legally Uninsured Uninsured Lien Claimant

Insurance Co. Self-Insured Legally Uninsured Uninsured Lien Claimant



The issues below are hereby submitted for arbitration pursuant to Labor Code section 5275: 

Mandatory arbitration under Labor Code section 5275 (a)

Insurance Coverage

Contribution

Voluntary arbitration under Labor Code section 5275 (b)

Explanation of issues submitted for arbitration

The parties have agreed to have this case heard before:

Arbitrator Name

Address:

City: State: Zip Code:

Phone Number:

The parties have unsuccessfully attempted to agree on a arbitrator and request a list of arbitrators pursuant to Labor Code section 5271(b).

at

Party or party representative:

Party or party representative:

Party or party representative:

DWC-CA form 10297 Rev: 11/2008 Page 4 of 4

Party or  party representative:

, 

Party or party representative:

The parties to the arbitration must sign this form in the spaces provides below.

Dated:
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